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Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill
The objects of this Bill are:

@

(b)

(©

to enable a person acquitted of an offence to be retried (in the case of avery
serious offence) if thereis fresh and compelling evidence of guilt (inlinewith
proposed legidation before the UK Parliament (the UK Bill)), and

to enable a person acquitted of an offence to be retried (in the case of avery
serious offence) if the acquittal was tainted by the commission of an
administration of justice offence (in line with legidation enacted in the UK in
1996), and

to provide that the Crown may appedl against the acquittal of a person on a
question of law where the acquittal was directed by the trial Judge or made at
tria by a Judge without ajury.
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Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on aday or daysto
be appointed by proclamation.

Clause 3 is aforma provision giving effect to the amendments to the Criminal
Appeal Act 1912 set out in Schedule 1.

Schedule 1 Amendments

Schedule1[1] insertsadefinition of acquittal into the Principa Act. The definition
makesit clear that an acquittal includesan acquittal in appeal proceedingsin respect
of an offence and an acquittal at the direction of acourt.

Schedule 1 [2] omits section 5A (2) and (3) as a consequence of the transfer of the
provisions concerned to section 9J in the proposed new Part relating to appeds
againgt acquittals. The provisions relate to appeds by the Director of Public
Prosecutions on points of law in connection with acquittals, being appeals which
do not affect the existing acquittal.

Schedule 1 [3] inserts proposed Part 3A into the Principa Act.

Divison 1 of the new Part (proposed sections 9A-9H) permits the retrid of an
acquitted person for a very serious offence.

Proposed section 9A describes the cases that can be retried under the proposed
Divison despite the existing rules of law relating to double jeopardy (including
rules based on abuse of process). The principa caseisaperson who is acquitted of
a very serious offence in NSW and who is thereby precluded (according to the
double jeopardy rule of law known as autrefois acquit) from being retried for that
same offence. Other cases include the following:

(& wheretheacquittal of aperson in aplace outsde NSW of an offence against
the law of that place in respect of a particular act operates as abar to the trial
of the person in NSW for a very serious offence in respect of that act,

(b) wherethe acquittal of a person of an offence operates as a bar to the tria of
the person for a very serious offence for which an aternative verdict was
available when the person was originally acquitted (for example, a person
charged with murder can be convicted of mandaughter, so that an acquittal on
the charge of murder prevents the person being subsequently charged with
mand aughter in respect of the death concerned),
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() wherethe acquittal of aperson for an offence operates as a bar to the tria of
the person for a very serious offence that is a more aggravated form of the
offence even though an dternative verdict for that offence was not available
as an dternative verdict when the person was originadly acquitted (for
example, aperson charged with the supply of asmall quantity of a prohibited
drug cannot be convicted of the supply of alarge commercia quantity of the
prohibited drug, but the acquittal on the charge of supplying asmall quantity
of the drug may prevent the person being subsequently charged with the
supply of alarge commercia quantity of the drug in respect of the supply
concerned).

The proposed Division extends to persons acquitted before the commencement of
the proposed Act.

Proposed section 9B defines a very serious offence for the purposes of the
proposed Division as murder, mandaughter and any other offence punishable by
life imprisonment (namely, aggravated sexual assault in company and drug
trafficking and related offences involving alarge commercia quantity).

Proposed section 9C authorises the Court of Criminal Appedal, on the application
of the Director of Public Prosecutions, to order an acquitted person to beretried for
avery serious offence. The Court may do so only if satisfied that:

(& thereappearsto befresh and compelling evidence against the acquitted person
in relation to the offence, or

(b) theacquittal appearsto be atainted acquittal,

and in al the circumstancesit isin the interests of justice for the order to be made.
The Director of Public Prosecutions cannot make more than one application for a
retrid in relation to an acquittal.

Proposed section 9D provides that, for the purposes of an application for aretrial:

(& evidenceisfreshif it was not adduced in the proceedingsin which the person
was acquitted and it could not have been adduced in those proceedings with
the exercise of reasonable diligence, and

(b) evidenceiscompdling if:

(i) itisreiable and
(i) itissubstantia, and
(iii) in the context of the issues in dispute in the proceedings in which the

person was acquitted, it is highly probative of the case againgt the
acquitted person.

The definitions are smilar to the definitions of new and compelling evidencein the
UK Bill currently before the UK Parliament.
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Proposed section 9E provides that, for the purposes of an application for aretrid,
an acquittd istainted if:

(& theaccused person or another person has been convicted of an administration
of justice offence in connection with the proceedings in which the accused
person was acquitted (for example, bribery of, or interference with, ajuror,
witness or judicid officer, the perversion of the course of justice or perjury),
and

(b) itismorelikey than not that, but for the commission of the administration of
justice offence, the accused person would have been convicted.

Paragraph (b) of the definition is similar to the test recommended by the New
Zealand Law Commission in its report “Acquittal Following Perversion of the
Course of Justice’ (Report No 70 of March 2001) and aso by the UK Law
Commission in its report “Double Jeopardy and Prosecution Appeals’ (Report
No 267 of March 2001).

Proposed section 9F provides that, for the purposes of an application for aretrid,
the question of whether it is in the interests of justice to order a retria is to be
determined having regard in particular to the following:

(@ whether existing circumstances make afair tria unlikely,
(b) thelength of time since the acquitted person alegedly committed the offence,

(¢) whether any police officer or prosecutor has failed to act with reasonable
diligence or expedition in connection with aretrial of the acquitted person.

Proposed section 9G providesthat an application for aretrial cannot be made unless
the acquitted person has been charged with the relevant offence or a warrant has
been issued for the person’s arrest. Proposed section 9K requires the Director of
Public Prosecutions gpprova for the arrest of the accused or for the issue of a
warrant for hisor her arrest. An application for aretrid is to be considered by the
Court at a hearing at which the acquitted person is given an opportunity to be
present.

Proposed section 9H requires the leave of the Court of Criminal Apped for the
presentation of the indictment in aretrial ordered under the proposed Division if
more than 2 months have expired since the order for aretria was made. If such a
delay has occurred, the accused person can request that Court to set aside the order
for aretrid and restore the origina acquittal.

Divison 2 of the new Part (proposed sections 91 and 9J) deals with appeds by
the Crown to the Court of Crimina Appeal against acquittals on aquestion of law.

Proposed section 91 confers aright of appeal on a question of law in the case of:
(@ anacquittal by ajury at the direction of the tria Judge, or
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(b) an acquittal by a Judge of the Supreme Court or District Court in criminal
proceedingsfor an indictable offencethat aretried by the Judge without ajury,
or

(¢) anacquittal by the Supreme Court or the Land and Environment Court in its
summary jurisdiction in any proceedings in which the Crown was a party.

If such an apped isupheld, the Court may only quash the acquittal appeded against
and order anew tridl.

Proposed section 9J re-enacts section 5A (2) and (3) of the Principa Act as a
consequence of the transfer of the provisions concerned to the proposed Division.
The provisions relate to appeals by the Director of Public Prosecutions on points
of law in connection with acquittals, being appeal s which do not affect the existing
acquittal.

Divison 3 of the new Part (proposad sections 9K—9N) contains miscellaneous
provisions.

Proposed section 9K places redtrictions on any police investigation of the
commission of an offence by an acquitted person in connection with the possible
retrid of the person for the offence. The consent of the Director of Public
Prosecutions will be required for any police investigation that involves:

(& any arrest, questioning or search of the acquitted person (or the issue of a
warrant for the arrest of the person), or

(b) any forensic procedure carried out on the person or any search or seizure of
premises or property of or occupied by the person.

Proposed section 9L provides that the acquittal of a person of an offenceis not to
be taken into account as a reason for granting bail if the person is in custody in
connection with an application or apped in respect of the offence under the
proposed Part.

Proposed section 9M enables the Court of Criminad Apped to prohibit the
publication of any matter that would give rise to a substantia risk of prejudice to
the administration of justice in a retrid that has or may be authorised under the
proposed Part.

Proposed section 9N ensures that other appedl or review rights are not affected by
the proposed Part (such as the right of appeal in respect of a person’s acquittal on
the ground of mental illness where mental illness was not set up asadefence by the
person, as provided by section 5 (2) or 5AA (2) of the Principal Act.

Schedule 1 [4] enablesthe Court of Crimina Appeal to delegate the conduct of any
part of a hearing into an application for aretrid of an acquitted person to asingle
Judge of that Court.
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An Act to amend the Criminal Appeal Act 1912 to provide for the retrid of an
acquitted person for murder, mandaughter or other very serious offences and to
provide an apped from a directed acquittal on a question of law.
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The Legidature of New South Wales enacts:

1 Name of Act
This Act is the Criminal Appeal Amendment (Double Jeopardy) Act
2003.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3 Amendment of Criminal Appeal Act 1912 No 16
The Criminal Appeal Act 1912 is amended as set out in Schedule 1.
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Schedule 1 Amendments

(1]

(2]

(3]

(Section 3)

Section 2 Definitions

Insert in alphabetica order in section 2 (1):
Acquittal includes:

(@ an acquitta in appea proceedings in respect of an
offence, and

(b) anacquitta at the direction of a court.

Section 5A Point of law stated by judge
Omit section 5A (2) and (3).

Note. The provisions, which relate to appeals by the Director of Public
Prosecutions on points of law in connection with acquittals, but which do
not affect the existing acquittal, are re-enacted in proposed section 9J
below.

Part 3A
Insert after Part 3;

Part 3A Acquittals

Division 1 Retrial after acquittal for very serious offence

9A Application of Division—cases that may be retried
(1) ThisDivison applies where:
(@&  aperson has been acquitted of an offence, and

(b)  accordingto therulesof law relating to double jeopardy
(including rules based on abuse of process), the person
is thereby precluded or may thereby be precluded from
being retried for the same offence, or from being tried
for some other offence, in proceedingsin this State,

but only if that same or other offenceis avery serious offence.
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3

To avoid doubt:

(@  thissection extendsto aperson acquitted in proceedings
outsde this State of an offence under the law of the
place where the proceedings were held, and

(b)  this section extends to a person acquitted before the
commencement of this Division.

For the purposes of this Division, the retrid of an acquitted
person for an offence includes a trid if the offence is not the
same as the offence of which the person was acquitted.

9B Very serious offences—meaning

In this Division, very serious offence means:

(@ murder or any other offence punishable by
imprisonment for life, or

(b)  mandaughter.

Note. On the enactment of this Act, the following offences are offences

punishable by imprisonment for life:

@ murder (section 19A of the Crimes Act 1900),

(b) an offence under section 61JA (1) of the Crimes Act 1900
(Aggravated sexual assault in company),

(©) an offence under section 23 (2), 24 (2), 25 (2), 25 (2A), 26, 27 or
28 of the Drug Misuse and Trafficking Act 1985, being an offence

that relates to a large commercial quantity of certain prohibited
plants or drugs.

9C Court of Criminal Appeal may order retrial

1)

2

The Court of Criminal Appea may, on the application of the
Director of Public Prosecutions, order an acquitted person to be
retried for a very serious offence. In that case, the Court is to
guash the person’ s acquittal or remove the acquittal asabar to
the person being tried for the offence (as the case requires).

The Court may order an acquitted person to be retried for a
very serious offence only if satisfied that:

(&  there appears to be fresh and compelling evidence
against the acquitted personin relation to the offence, or

(b) theacquittal appearsto be atainted acquittal,

and in al the circumstances it is in the interests of justice for
the order to be made.
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9D

9E

3

(4)

Not more than one application for a retriadl may be made in
relation to an acquittal. An application cannot be made in
relation to an acquittal resulting from aretrial under this Part.

If the Court of Crimina Appeal determines in proceedings
under this section that the acquittal is not a bar to the person
being retried for the offence concerned, it must make a
declaration to that effect.

Fresh and compelling evidence—meaning

(1)

2

3

(4)

)

This section applies for the purpose of determining under this
Divison whether there is fresh and compelling evidence
against an acquitted person in relaion to an offence.

Evidenceisfresh if:

(@ it was not adduced in the proceedings in which the
person was acquitted, and

(b) it could not have been adduced in those proceedings
with the exercise of reasonable diligence.

Evidence is compdlling if:

(@ itisreliable, and

(b) itissubstantia, and

() inthecontext of theissuesin disputein the proceedings

in which the person was acquitted, it ishighly probative
of the case against the acquitted person.

For the purposes of this section, it is irrdlevant whether any
evidence would have been admissible in earlier proceedings
against the acquitted person.

In this section, areferenceto the proceedingsin which aperson
was acquitted includes, if they were apped proceedings, a
referenceto the earlier proceedingsto which the appedl related.

Tainted acquittals—meaning

(1)

This section applies for the purpose of determining under this
Divison whether the acquittal of an accused personisatainted
acquittal.
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9F

2

3)

(4)

©)

(©)

An acquittal istainted if:

(@ the accused person or another person has been
convicted (in this State or elsewhere) of an
administration of justice offence in connection with the
proceedingsin which the accused person was acquitted,
and

(b) itismorelikely than not that, but for the commission of
theadministration of justice offence, the accused person
would have been convicted.

An acquittal does not cease to be tainted merely because the
conviction for the administration of justice offenceisor can be
the subject of appeal, so long as it appears that the conviction
will stand.

If the conviction for the administration of justice offenceis, on
appedl, quashed after the Court of Criminal Appeal hasordered
the acquitted person to be retried under this Division because
of the conviction, the person may apply to the Court to set
aside the order and:

(@  toredtorethe acquittd that was quashed, or

(b)  torestore the acquittal as abar to the person being tried
for the offence,

as the case requires.

In this section, a reference to an administration of justice
offence includes a reference to an offence relating to:

(@  the bribery of, or interference with, a juror, witness or
judicia officer, or

(b)  theperversion of (or aconspiracy to pervert) the course
of justice, or

(©  perury.

In this section, areferenceto the proceedingsin which aperson

was acquitted includes, if they were apped proceedings, a
referenceto the earlier proceedingsto which the appedl related.

Interests of justice—matters for consideration

(1)

This section applies for the purpose of determining under this
Divison whether it isin the interests of justice for an order to
be made for the retria of an acquitted person.
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(2) That question isto be determined having regard in particular to

the following:

(@  whether existing circumstances make a fair trid
unlikely,

(b)  thelength of time since the acquitted person alegedly
committed the offence,

()  whether any policeofficer or prosecutor hasfailed to act
with reasonable diligence or expedition in connection
with aretria of the acquitted person.

9G Application for retrial—procedure

(1)

2

3)
(4)

©)

(6)

An application for the retrial of an accused person cannot be
made under this Division unless the person has been charged
with the offence for which aretrid is sought or a warrant has
been issued for the person’s arrest in connection with such an
offence.

Note. Section 9K requires the Director of Public Prosecutions’ approval for
the arrest of the accused or for the issue of a warrant for his or her arrest.
The application is to be made not later than 2 business days
after the person is so charged with that offence or the warrant
is so issued for the person’s arrest. The Court of Crimina
Appeal may extend that period because of the person’ sabsence
from this State or for other good cause.

The Court of Criminal Appeal must consider the application at
a hearing.

The person to whom the application relates is entitled to be
present at the hearing (whether or not the person isin custody).
However, the gpplication can be determined even if the person
isnot present so long asthe person has been given areasonable
opportunity to be present.

The powers of the Court of Crimina Appea under section 12
may be exercised in connection with the hearing of the
application.

The Court of Crimina Appeal may at one hearing consider
more than one application under this Divison for a retria
(whether or not relating to the same person), but only if the
offences concerned could be tried on the same indictment.
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9H Retrial

(1) Anindictment for the retrial of a person that has been ordered
under this Division cannot, without the leave of the Court of
Criminal Appeal, be presented after the end of the period of 2
months after the order was made.

(2) The Court must not give leave unlessit is satisfied that:
(@  theprosecutor hasacted with reasonable expedition, and

(b) thereisgood and sufficient cause for the retriad despite
the lapse of time since the order was made.

(3) If, after the end of the period of 2 months after an order for the
retrial of an accused person was made under this Division, an
indictment for the retria of the person has not been presented
or has been withdrawn or quashed, the person may apply to the
Court of Crimina Appedl to set aside the order for the retrial
and:

(@  toredtorethe acquittd that was quashed, or

(b)  torestoretheacquitta asabar to the person being tried
for the offence,

as the case requires.

(4) If the order is set aside, a further application cannot be made
under this Divison for the retrial of the accused person in
respect of the offence concerned.

(5) At the retria of an accused person, the prosecution is not
entitled to refer to the fact that the Court of Criminal Appeal
has found that it appears that there is fresh and compelling
evidence againgt the acquitted person or, as the case requires,
more likely than not that, but for the commisson of the
adminigtration of justice offence, the accused person would
have been convicted.

Division 2 Appeals on questions of law

91 Directed jury acquittals or acquittals in trials without juries
(1) Thissection appliesto:

(@ anacquittd by ajury at the direction of the triad Judge,
or
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(b)  anacquittal by aJudge of the Supreme Court or District
Court in crimina proceedings for an indictable offence
that are tried by the Judge without ajury, or

(¢ an acquittal by the Supreme Court or the Land and
Environment Court in its summary jurisdiction in any
proceedings in which the Crown was a party.

(2) The Attorney Generd or the Director of Public Prosecutions
may apped to the Court of Crimina Apped against any such
acquittal on any ground that involves a question of law aone.

(3) The Court of Crimind Appeal may affirm or quash the
acquittal appedled againg.

(4) If the acquittal is quashed, the Court of Crimina Appea may
order anew tria in such manner asthe Court thinksfit. For that
purpose, the Court may (subject to the Bail Act 1978) order the

detention or return to custody of the accused person in
connection with the new trial.

(5) If theacquittal isquashed, the Court of Criminal Appeal cannot
proceed to convict or sentence the accused person for the
offence charged nor direct the court conducting the new tria to
do so.

(6) This section does not apply to a person who was acquitted
before the commencement of this section.

Note. See section 5C for appeals against the quashing of an indictment.

9J Appeals not affecting existing acquittal
(1) Thissection appliesto:
(@& an acquittal in any proceedings tried on indictment

(whether in respect of the whole or part of the
indictment), or

(b) an acquittal by the Supreme Court or the Land and
Environment Court in its summary jurisdiction in any
proceedings in which the Crown was a party.

(2) The Attorney Generd or the Director of Public Prosecutions
may submit for determination by the Court of Criminal Apped
any question of law arising a or in connection with the trial
(together with a statement of the circumstances out of which

Page 9



Consultation Draft Bill

Criminal Appeal Amendment (Double Jeopardy) Bill 2003

the question arose). The Court is to hear and determine any
such question.

(3) The determination by the Court of Criminad Apped of the
question submitted does not in any way affect or invalidate the
verdict of acquittal or any other decision given at thetrial.

(4) Any person charged at the tria or affected by the decision is
entitled to be heard before the Court of Crimina Appeal on the
determination of the question submitted. If the person doesnot
propose to be represented, the Attorney Genera or Director of
Public Prosecutionsisto instruct (and pay the reasonable costs
of) counsdl to argue the question before the Court on behalf of
the person.

(5) The hearing and determination of any question under this
section isto be held in camera.

(6) Thefollowingis not to be published:
(@  any report of asubmission made under subsection (2),

(b) any report of proceedings under this section that
discloses the name or identity of the person charged at
thetria or affected by the decision given at the tridl.

Any such publication is punishable as a contempt of the
Supreme Court.

Division 3 Miscellaneous

9K Authorisation of police investigations

(1) This section applies to any police investigation of the
commission of an offence by an acquitted person in connection
with the possibleretria of the person for the offence under this
Part.

(2) For the purposes of this section, a police investigation is an
investigation that involves:

(@  anyarredt, questioning or search of the acquitted person
(or theissue of awarrant for the arrest of the person), or
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3

(4)

®)

(6)

(b)  any forensic procedure carried out on the person or any
search or seizure of premises or property of or occupied
by the person,

whether with or without his or her consent.

A police officer is not to carry out or authorise a police
investigation to which this section applies unless the Director
of Public Prosecutions:

(@  has advised that in his or her opinion the acquittal
would not be abar to thetrid of the acquitted person in
this State for the offence, or

(b)  hasgiven hisor her written consent to the investigation
(whether before or after the start of the investigation).

The Director of Public Prosecutions may not give his or her
consent to the police investigation unless satisfied:

(@ thereis, or thereislikely asaresult of theinvestigation
to be, sufficient new evidence to warrant the conduct of
the investigation, and

(b) it is in the public interest for the investigation to
proceed.

The consent of the Director of Public Prosecutionsto the police
investigation may be given subject to conditionsrelating to the
conduct of the investigation (including the police officers
authorised to conduct the investigation).

This section does not prevent a police officer from taking any
action for the purposes of an investigation if:

(@ theactionisnecessary asamatter of urgency to prevent
the investigation being substantially and irrevocably
prejudiced, and

(b) itisnot reasonably practicable to obtain the consent of
the Director of Public Prosecutions before taking the
action.
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oL

Bail

The fact that a person was acquitted of an offenceis not to be
taken into account as areason for granting bail if the person is
in custody in connection with an application or appeal in
respect of the offence under this Part.

Note. This provision might be transferred to the Bail Act 1978.

9M Restrictions on publication

ON

(1)

2
3)

(4)
©)

Oth
@)

2

If it appears to the Court of Criminal Apped that the
publication of any matter would give rise to a substantial risk
of prejudice to the administration of justice in aretria that has
or may be authorised under this Part, the Court may, by order,
prohibit the publication of the matter.

The Court may at any time vary or revoke an order under this
section.
An order under this section ceases to have effect:

(@  ontheexpiration of the period (if any) specified in the
order, or

(b)  when there is no longer any step that could be taken
which would lead to the acquitted person being retried
under this Part, or

(¢) if the acquitted person is retried under this Part, at the
conclusion of the trial,

whichever isthe earliest.

Nothing in this section affects any prohibition of the
publication of any matter under any other Act or law.

A contravention of an order under this section is punishable as
contempt of the Supreme Court.

er appeal or review rights not affected

Nothing in this Part affects a right of apped in respect of a
person’ sacquittal on theground of mentdl illnesswhere mental
illness was not set up as a defence by the person, as provided
by section 5 (2) or 5AA (2).

Nothing in this Part affects a right of appeal or review under
any other Act in respect of a person’s acquittal.
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[4] Section 22 Powers of a judge sitting alone

Insert after section 22 (1) (h):

(h1) in the case of the hearing of an application under
Divison 1 of Part 3A, the power to conduct any part of
the hearing as directed by the court,
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