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VARIATION

1.
Insert in alphabetical order in the Arrangement of the award published 25 February 2000 (313 I.G.709), the following new clause number and subject matters:

3A.  Types of Employment

6A.  Inclement Weather

2.
Insert after clause 3, Proportion the following new clause:

3A.  Types of Employment

3A.1
General

Employees under this award will be employed either as full-time employees on hourly hire, or as casual hands. At the time of engagement an employer will inform each employee of the terms of their engagement, in particular whether they are to be full-time on daily hire or a casual hand.

3A.2
Full-time employees on hourly hire

Any employee not specifically engaged as a casual hand is for all purposes of this award a full-time employee on hourly hire.

3A.3
Casual employment

3A.3.1
A casual employee is an employee engaged and paid as such and who works less than an average of 38 ordinary hours or five days per week over any two successive weeks.

3A.3.2
In addition to the rate appropriate for the type of work, a casual employee must be paid an additional 25% of the hourly rate with a minimum payment as for three hours employment. The penalty rate prescribed in this clause will be paid instead of annual leave, public holidays and paid personal/carer’s leave prescribed for other employees in this award.

3A.3.3
A casual employee, other than an irregular casual employee, who has been engaged by a particular employer for a sequence of periods of employment under this award during a period of six months, thereafter has the right to elect to have their contract of employment converted to full-time employment if the employment is to continue beyond the conversion process. 

3A.3.4
Every employer of such an employee must give the employee notice in writing of the provisions of this clause within four weeks of the employee having attained such period of six months. The employee retains their right of election under this clause if the employer fails to comply with this subclause. 

3A.3.5
Any such casual employee who does not within four weeks of receiving written notice elect to convert their contract of employment to full-time employment is deemed to have elected against any such conversion. 

3A.3.6
Any casual employee who has a right to elect under clause 3A.3.3, on receiving notice under clause 3A.3.4 or after the expiry of the time for giving such notice, may give four weeks notice in writing to the employer that they seek to elect to convert their contract of employment to full-time or part-time employment, and within four weeks of receiving such notice the employer must consent to or refuse the election but must not unreasonably so refuse.

3A.3.7
Once a casual employee has elected to become and been converted to a full-time, the employee may only revert to casual employment by written agreement with the employer. 

3A.3.8
An employee who has worked on a full-time basis throughout the period of casual employment has the right to elect to convert their contract of employment to full‑time employment on the basis of the same number of hours and times of work as previously worked, unless other arrangements are agreed on between the employer and employee. 

3A.3.9
Where, in accordance with clause 3A.3.6 an employer refuses an election to convert, the reasons for doing so must be fully stated to and discussed with the employee concerned and a genuine attempt made to reach agreement.

3A.3.10
By agreement between the employer and the majority of the employees in the relevant workplace or a section or sections of it, or with the casual employee concerned, the employer may apply clause 3A.3.3 as if the reference to six months is a reference to 12 months, but only in respect of a currently engaged individual employee or group of employees. Any agreement reached must be kept by the employer as a time and wages record. Any agreement reached with an individual employee may only be reached within the two months prior to the period of six months referred to in clause 3A.3.3.

3A.3.11
For the purposes of this clause, an irregular casual employee is one who has been engaged to perform work on an occasional or non-systematic or irregular basis.

3A.3.12
An employee must not be engaged and re-engaged to avoid any obligation under this award.

3.
Delete paragraph (f) of subclause (i) of clause 4, Hours, and insert in lieu thereof the following:

(f)
General exception for employers of fewer than 15 employees (not working alongside other building and construction workers).

In respect of employers of fewer than 15 employees, and subject to an agreement in writing between the employer and its employees, the employer will pay its employees overtime for any hours worked over 38 hours in any week, instead of accruing RDO’s.

4.
Delete subclause (ii) of clause 4 and insert in lieu thereof the following:

(ii)
There shall be allowed, without deduction of pay:

(a)
a rest period of ten minutes between 9.00 a.m. and 11.00 a.m., or at such earlier time as may be mutually agreed upon. 

(b)
a cessation of work and of working time for the purpose of a meal on each day of not less than 30 minutes, to be taken between noon and 1.00 pm.

5.
Insert after clause 6 Wages, the following new clause:

6A.  Inclement Weather 

6A.1
Inclement weather 

(a)
Inclement weather means the existence of rain or abnormal climatic conditions (whether hail, extreme cold, high wind, severe dust storm, extreme high temperature or the like or any combination of these conditions) where it is not reasonable or it is unsafe for employees to continue working in those conditions.

(b)
Procedure

The employer or its representative, when requested by the employees or their representative, must confer within a reasonable time (which does not exceed 60 minutes) for the purpose of determining whether or not the conditions referred to in this clause apply.

(c)
Restrictions on payments

An employee will not be entitled to payment for inclement weather as provided for in this subclause unless the employee remains on-the-job until the provisions set out in this subclause have been observed.

(d)
Entitlement to payment

An employee will be entitled to payment by their employer for ordinary time lost through inclement weather for up to, but not more than 32 hours in every period of four weeks. The following conditions will apply:

(i)
the first period will commence on the first Monday on or after the 1 January each year, and subsequent periods will commence at four weekly periods thereafter;

(ii)
the employee will be credited with 32 hours at the commencement of each four weekly period. Hours will not accumulate or be carried over;

(iii)
if an employee commences employment during a four weekly period they will be credited eight hours for each week, or part of a week, that the employee is employed during the four weekly period;

(iv)
the number of hours credited to an employee will be reduced by the number of hours for which payment is made; and

(v)
payment under this clause will be weekly.

(e)
Transfers

Employees may be transferred from one location on a site where it is unreasonable to work due to inclement weather, to work at another location on the same site, or another site, which is not affected by inclement weather. Where an employee is required to transfer from one site to another the employee will be reimbursed the cost of transport in accordance with clause 14.1 (h) except where the employer provides transport.

(f)
Employees required to work in inclement weather

(i)
Except as provided in this subclause an employee will not work or be required to work in inclement weather.

(ii)
Employees required to work in inclement weather will only be obliged to perform such work as is essential to overcome the emergency and to restore an acceptable service and/or to secure or make the site safe as circumstances require. Employees engaged on such work must be paid at the rate of double time.

(iii)
Where the employer requires an employee to work in inclement weather, the employee will be reimbursed in full the cost of appropriate protective clothing, except where the employer provides such protective clothing.

(iv)
If the employee’s clothing becomes wet as a result of working in wet weather and the employee does not have a change of dry work clothes, the employee will be entitled, at the completion of the work, to cease work for the day without loss of pay.

(g)
Cessation and resumption of work

(i)
At the time employees cease work due to inclement weather the employer or their representative on site and the employees’ representative will agree and note the time of cessation of work.

(ii)
After the period of inclement weather has clearly ended the employees will resume work and the time will be similarly agreed and noted.

(h)
Safety

Where an employee is prevented from working at their particular function as a result of unsafe conditions caused by inclement weather, the employee may be transferred to other work in their trade on site, until the unsafe conditions are rectified. Where such alternative work is not available, and until the unsafe conditions are rectified, the employee will remain on site. The employee must be paid for such time without reduction of their inclement weather entitlement.

(i)
Additional wet weather procedure

Remaining on site

Where, because of wet weather, the employees are prevented from working:

(i)
for more than an accumulated total of four hours of ordinary time in any one day;

(ii)
after the meal break, as provided in clause 4 (ii) (b), for more than an accumulated total of 50% of the normal afternoon work time;

(iii)
during the final two hours of the normal work day for more than an accumulated total of one hour;

the employer will not be entitled to require the employees to remain on site beyond the expiration of any of the above. Where, by agreement between the employer and/or their representative and the employees and/or their representative, the employees remain on site beyond the periods specified, any such additional wet time must be paid for but will not be debited against the employees’ hours. Wet time occurring during overtime will not be taken into account for the purposes of this subclause.

(j)
Rain at starting time

Despite the provisions of clause 6A(i)(f) where the employees are in the sheds, because they have been rained off, or at starting time, morning tea, or lunch time, and it is raining, they may be required to go to work in a dry area or to be transferred to another site where:

(i)
the rain stops; 

(ii)
a covered walk-way has been provided; 

(iii)
the sheds are under cover and the employees can get to the dry area without going through the rain; or 

(iv)
adequate protection is provided. Protection will, where necessary, be provided for the employee’s tools.

6.
Delete the following notation that appears after paragraph 6.3.5 of clause 6 Wages, and insert in lieu thereof the following::

Inclement Weather - 

Note:  For the purpose of this clause, inclement weather shall mean the existence of rain or abnormal climatic conditions such as severe dust storm, high wind, cold, hail, snow, extreme of high temperature or any combination thereof by virtue of which it is either not reasonable or is unsafe for workmen exposed thereto to continue working whilst those conditions prevail. 

7.
This variation shall take effect from 7 May 2009, and remain in force for a period of 12 months.

P. J. SAMS D.P.
____________________

Printed by the authority of the Industrial Registrar.
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