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2.  Definitions

(i)
Motor Vehicle Salesperson shall mean a person employed in the sale of road and industrial motor vehicles excepting persons employed in the sale of motor cycles, new or used, or spare parts and accessories for any class of motor vehicle.

(ii)
Agricultural Motor Vehicle Salesperson shall mean a person employed in the sale of agricultural motor vehicles and self propelled farming implements or units for which the agricultural motor vehicle or self propelled farming implement provides the motive power, excepting persons employed in the sale of farming implements in a retail shop or warehouse.

(iii)
Probationary Salesperson shall mean an adult employee with less than six months' experience as a motor vehicle salesperson or agricultural motor vehicle salesperson.

(iv)
Commission shall mean all moneys offered as an incentive payment to an employee or group of employees defend in this clause, including bonuses applied by an employer to a particular vehicle or vehicles, or for a particular period or periods.

3.  Adult Wages - Base Rates

(A)

(i)
A motor vehicle salesperson or agricultural motor vehicle salesperson shall receive a minimum rate of pay as set out in Table 1 - Adult Wages, of Part B, Monetary Rates.

(ii)
Any employee in a class defined by clause 2, Definitions, directed by the employer to work on or at showrooms, car yards, motor shows, Royal Easter Show, country shows, or exhibitions of vehicles on any premises or area in excess of two nights in any seven-day period shall receive in addition to his/her weekly remuneration the amount set out in Item 1 of Table 2 - Other Rates and Allowances, of Part B, Monetary Rates, excluding meal allowances, for each additional night worked after 6.30 p.m.; provided also that under no circumstances may an employer direct an employee to work more than 25 nights in any year without such additional pay, i.e., the amount as set out in the said Item 1.

(iii)
The minimum remuneration shall be paid weekly or fortnightly and not more than one day's wages shall be kept in hand.

(B)
Commission - Payment of commission, if any, to a vehicle salesperson may be negotiated between the salesperson and the employer subject to the following provisions, namely:

(i)
The basis on which commission will be paid shall be committed to writing and a copy given to the salesperson within 21 days of their commencement of employment and such basis shall not be altered except by mutual consent or by a week's notice in writing from the employer to the salesperson.

(ii)
The employer of a salesperson employed at the date of the coming in to operation of this award shall comply with paragraph (i) of this subclause within 21 days of such date.

(iii)
The employer shall within 21 days after the last day of each month furnish the salesperson with all relevant particulars of vehicles delivered and commission earned by the salesperson during the preceding month and thereupon such commission or any balance thereof shall be payable.

(iv)
Commission shall be deemed to accrue upon the delivery of a vehicle to the customer.

(v)
Where a sale is effected as a result of the efforts of two or more salespersons, the commission payable in respect of such sale shall be divided between them in such proportion as they may mutually agree.  In default of agreement, the employer or the sales manager, shall act as arbitrator, subject to the right of any party to apply to a Board of Reference for a ruling.

(vi)
Where the employment of a salesperson terminates prior to the delivery of a vehicle for which the salesperson would otherwise be entitled to commission, he/she shall, provided the vehicle is delivered within three months of termination of the salesperson's employment, be paid two-thirds of the commission that the salesperson would otherwise have received.

(vii)
Where the employment of a salesperson terminates, the commission to which he/she is entitled in respect of vehicles which have already been delivered shall be paid to the salesperson within 14 days of such termination.

(viii)
Any sum payable under an agreement made pursuant to this subclause shall be deemed to be payable under this award.

4.  Adult Wages - Supplementary Payments

A motor vehicle salesperson or agricultural motor vehicle salesperson shall receive weekly supplementary payments as set out in Table 1 - Adult Wages, of Part B, Monetary Rates.

5.  Arbitrated Safety Net Adjustment

The rates of pay in this award include the adjustments payable under the State Wage Cases of June 1998 and June 1999.  These adjustments may be offset against:

(i)
any equivalent overaward payments; and/or

(ii)
award wage increases since 29 May 1991 other than safety net adjustments and minimum rate adjustments.

6.  Juniors

(i)
Juniors may be employed to perform the duties prescribed in this award for motor vehicle salespersons or agricultural motor vehicle salespersons.

(ii)
The ratio of junior to adult motor vehicle or agricultural motor vehicle salespersons shall not exceed one junior to three adults or part thereof.

(iii)
The minimum weekly rates of remuneration for junior motor vehicle salespersons shall be the following percentages of the appropriate adult rate calculated to the nearest five cents and any broken part of five cents in the result not exceeding half of five cents shall be disregarded.

	Percentage of the appropriate adult rate per week
	

	16 years of age or under
	47. 5

	17 years of age
	50

	18 years of age
	62.5

	19 years of age
	75

	20 years of age
	87.5

	21 years of age
	100


7.  Supported Wage

(a)
This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for a supported wage under the terms of this award.  In the context of this clause, the following definitions will apply:

(i)
"Supported Wage System" means the Commonwealth Government system to promote employment for people who cannot work at full award wages because of a disability, as documented in "Supported Wage System:  Guidelines and Assessment Process".

(ii)
"Accredited Assessor" means a person accredited by the management unit established by the Commonwealth under the Supported Wage System to perform assessments of an individual's productive capacity within the Supported Wage System.

(iii)
"Disability Support Pension" means the Commonwealth pension scheme to provide income security for persons with a disability as provided under the Social Security Act 1991, as amended from time to time, or any successor to that scheme.

(iv)
"Assessment Document" means the form provided for under the Supported Wage System that records the assessment of the productive capacity of the person to be employed under the Supported Wage System.

(b)
Eligibility Criteria - Employees covered by this clause will be those who are unable to perform the range of duties to the competence level required within the class of work for which the employee is engaged under this award, because of the effects of a disability on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.

(The clause does not apply to any existing employee who has a claim against the employer which is subject to the provisions of workers' compensation legislation or any provision of this award relating to the rehabilitation of employees who are injured in the course of their current employment).

The Award does not apply to employers in respect of their facility, program, undertaking, service or the like which receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and sheltered employer to people with disabilities who are in receipt of or are eligible for a disability support pension, except with respect to an organisation which has received recognition under section 10 or section 12A of the Act, or if a part only has received recognition, that part.

(c)
Supported Wage Rates - Employees to whom this clause applies shall be paid the appropriate percentage of the minimum rate of pay prescribed by this award for the class of work which the person is performing according to the following schedule:

	Assessed Capacity
	% of Prescribed Award

	(subclause (d))
	Rate

	10%*
	10%

	20%
	20%

	30%
	30%

	40%
	40%

	50%
	50%

	60%
	60%

	70%
	70%

	80%
	80%

	90%
	90%


(Provided that the minimum amount payable shall be not less than $50.00 per week).

*  Where a person's assessed capacity is 10 per cent, they shall receive a high degree of assistance and support.

(d)
Assessment of Capacity - For the purpose of establishing the percentage of the award rate to be paid to an employee under this Award, the productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in an assessment instrument by either:

(i)
the employer and a union party to the Award, in consultation with the employee or, if desired by any of these;

(ii)
the employer and an accredited Assessor from a panel agreed by the parties to the award and the employee.

(e)
Lodgement of Assessment Document -

(i)
All assessment documents under the conditions of this clause, including the appropriate percentage of the award wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Industrial Relations Commission.

(ii)
All assessment documents shall be agreed and signed by the parties to the assessment, provided that where a union which is party to the Award, is not a party to the assessment, it shall be referred by the Registrar to the union by certified mail and will take effect unless an objection is notified to the Registrar within ten working days.

(f)
Review of Assessment - The assessment of the appropriate percentage should be subject to annual review or earlier on the basis of a reasonable request for a review.  The process of review must be in accordance with the procedures for assessing capacity under the Supported Wage System.

(g)
Other Terms and Conditions of Employment - Where an assessment has been made, the appropriate percentage will apply to the wage rate only.  Employees covered by the provisions of the clause will be entitled to the same terms and conditions of employment as all other workers covered by this Award paid on a pro-rata basis.

(h)
Workplace Adjustment - An employer wishing to employ a person under the provisions of this clause must take reasonable steps to make changes in the workplace to enhance the employee's capacity to do the job.  Changes may involve redesign of job duties, working time arrangements and work organisation in consultation with other workers in the area.

(i)
Trial Period -

(i)
In order for an adequate assessment of the employee's capacity to be made, an employer may employ a person under the provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases additional work adjustment time (not exceeding four weeks) may be needed.

(ii)
During the trial period the assessment of capacity must be undertaken and the proposed wage rate for a continuing employment relationship must be determined.

(iii)
The minimum amount payable to the employee during the trial period shall be no less than $50 per week.

(iv)
Work trials should include induction or training as appropriate to the job being trialled.

(v)
Where the employer and employee wish to establish a continuing employment relationship following the completion of the trial period, a further contract of employment shall be entered into based on the outcome of assessment under subclause (d) of this subclause.

8.  Probationary Salespersons

(i)
With the permission of the Motor Vehicle Salespersons (State) Industrial Committee an adult employee may be employed for a period not exceeding six months in the aggregate as a probationary motor vehicle or agricultural motor vehicle salesperson.

(ii)
The remuneration of a probationary motor vehicle or agricultural motor vehicle salesperson shall be as set out in Table 1 - Adult Wages, of Part B, Monetary Rates.

9.  No Extra Claims

It is a term of this award (arising from the decision of the Industrial Relations Commission in Court Session in the State Wage Case of 16 April 1996) that the union undertakes, for the duration of the principles determined by that decision, not to pursue any extra claims, award of overaward, except when consistent with those principles.

10.  Award Restructuring

(a)
Award modernisation - The unions agree to consider all matters raised by employers directed at modernising the terms of this award so that it provides for more flexible working arrangements, improves the quality of working life, enhances skills and job satisfaction and assists positively in the restructuring process.

With respect to those matters that are settled by negotiation, the unions agree that the outcomes will be processed via award variations on the understanding that these matters will not result in income loss to employees and are not approached in a negative cost cutting manner.

It is recognised that scope also exists to have enterprise agreements on the following basis:

(i)
Such agreements shall not, in the context of a total package, provide for a set of conditions of a lesser standard than that provided by the award and no employee shall have a lesser income as a result of the conditions provided for in such an agreement.

(ii)
The majority of employees at each enterprise must genuinely agree to the implementation of such agreement.

(iii)
The applicable union shall be a party to the agreement, in particular, where enterprise level discussions are considering matters requiring award variation.

(iv)
The union shall not unreasonably oppose any agreement.

(v)
Such agreements must be approved by the Industrial Relations Commission of New South Wales.

(vi)
Such agreements shall expressly stipulate the sections of the award intended to be overridden as a consequence of the agreements in operation.

(b)
Work, training and career commitment

(i)
Employees working under this award are to perform a wider range of duties including work which is incidental or peripheral to their main tasks or functions.

(ii)
Subject to agreement at the enterprise level, employees are to undertake training for the wider range of duties and for access to higher classifications.

(iii)
Barrier to advancement of employees within the award structure or through access to training, will not be created.

(iv)
The unions accept in principle the new award in which descriptions will be more broadly based and generic in nature.

11.  Expenses

(i)
The remuneration prescribed under this award shall be exclusive of all reasonable expenses actually incurred in the discharge of the employee's duties and such expenses shall be paid either weekly or fortnightly.  Where reasonably ascertainable an advance shall be made against expenses.

(ii)
When an employee is required to be away from home, expenses for first-class hotel accommodation shall be provided by the employer.  Where rail travelling necessarily is involved first-class rail tickets and sleeping car accommodation, where available, shall be provided by the employer.

(iii)
For the purpose of this clause expenses actually incurred in garaging or parking motor vehicles, while on the employer's business away from the employee's usual place of residence, shall be deemed to be a reasonable expense.

(iv)
Any dispute concerning the payment of expenses and the amount thereof may be referred to the Conciliation Committee.

(v)
Meals -

(a)
When an employee is directed by an employer to work on or at showrooms, car yards, motor shows, country shows, or exhibitions of vehicles on any premises or area after 6.30 p.m. the employee shall be paid a minimum amount as set out in Item 2 of Table 2 - Other Rates and Allowances, of Part B, Monetary Rates, for an evening meal, prior to the meal hour, except on public holidays when the employee shall be paid for midday and evening meals also as set out in the said Item 2.

(b)
When an employee is directed by an employer to work at the Royal Easter Show or the Chamber of Automotive Industries Motor Show after 6.30 p.m. the employee shall be paid a minimum amount as set out in Item 3 of Table 2 for an evening meal, prior to the meal hour, except on public holidays when the employee shall be paid for midday and evening meals also as set out in the said Item 3.

12.  Locomotion

(i)
All means of locomotion requested by an employer shall be provided and shall be fully and wholly maintained by the employer.  Fully and wholly maintained shall mean all petrol and oil, maintenance and insurance costs shall be borne solely by the employer, and no deductions shall be made by the terms of this clause.  Nothing in this subclause shall preclude the right of the employer to impose an insurance franchise on an employee where deemed necessary by the employer, such franchise not to exceed $50.00.

(ii)
Where an employee, by arrangement with the employer, provides their own vehicle the employee shall, in addition to the remuneration paid pursuant to this award, be paid the following minimum allowances, or arrangements as to locomotion not less favourable to the employee shall be made:

(a)
For motor cars up to and including 20 h.p. an overhead cost allowance as set out in Item 4 of Table 2 - Other Rates and Allowances, of Part B, Monetary Rates, plus a weekly amount calculated at the rate set out in the said Item 4 for the actual distance travelled by the employee's car each week in connection with his/her employment.

(b)
For motor cars over 20 h.p. an overhead cost allowance as set out in Item 5 of Table 2, plus a weekly amount calculated at the rate set out in Item 5 of Table 2 for the actual distance travelled by the employee's car each week in connection with the employee's employment.

(c)
For the purpose of paragraphs (a) and (b) of this subclause, distance travelled to and from the place where the vehicle customarily is housed shall be regarded as travel in connection with the employment.

(d)
The overhead allowances prescribed by paragraphs (a) and (b) of this subclause shall be paid during each week of the calendar year except in respect of periods:

(1)
when the salesperson is absent from duty without the consent of the employer;

(2)
in excess of three consecutive weeks when the vehicle is unavailable due to accident or mechanical defect;

(3)
in excess of a total of three complete weeks in any one year due to personal illness or incapacity of the salesperson; provided that any such claim for any period of less than one week shall not be taken into account for the purpose of this paragraph.

Other than in cases of termination of employment, four weeks' notice shall be given to a salesperson by the employer that the salesperson is no longer required to provide their own vehicle.

(iii)
In the case of casual use by a salesperson of the salesperson's own vehicle in the course of the salesperson's duties and by agreement with the employer the salesperson shall be reimbursed at a rate of not less than the amount set out in Item 6 of the said Table 2, for vehicles of 20 h.p. or less, and not less than the amount set out in Item 7 of the said Table 2, for vehicles exceeding 20 h.p.

13. Sunday Work

A vehicle salesperson required by the employer to work on a Sunday, other than a Sunday which is the employee's rostered day off shall be paid in addition to the vehicle salesperson's ordinary rate, a loading as set out in Item 8 of Table 2 - Other Rates and Allowances, of Part B, Monetary Rates.

14. Days Off

(i)

(a)
An employee shall be allowed one and one-half consecutive days free of duty in each seven-day period; provided that, by mutual agreement, three days in each 14-day period may be allowed off, of which at least two days must be consecutive days unless the employer and employee agree.

(b)
If, by mutual agreement, an employee works on their rostered day off the salesperson shall be paid at the rate of double time.  For the purpose of this subclause double time shall mean two-fifths of a week's salary for a full day worked and one-fifth of a week's salary for a half day worked.

(ii)
Leave is reserved to the parties to apply, at any time, in respect of this clause.

15.  Time and Payment of Wages

(a)

(i)
All wages shall be paid weekly, or with the agreement of the majority of employees working under the terms of this award, fortnightly.  Such wages shall be paid in cash, or with the agreement of the majority of employees working under the terms of this award, by cheque or direct transfer into a bank account or financial institution nominated by the employee.  Where wages are paid by direct transfer, the employer will pay any bank or other charges associated with such method of payment.

(ii)
Further, an employer and an employee may agree that an employee's wages may be paid by cheque or by direct transfer into the bank account or financial institution nominated by the employee.  Where wages are paid by direct transfer the employer will pay the bank or other charges associated with such a method of payment.

(b)
An established pay day and/or pay period shall not be changed except by not less than four weeks' notice by the employer to his/her employees.

(c)
Wages shall be paid in the employer's time not later than Thursday in any pay week, provided that wages shall be paid if possible not later than Wednesday in a week in which a holiday falls on the Thursday or Friday.

(d)
On the first pay day occurring during the employee's employment an employee shall be paid whatever wages are due, up to the completion of the employee's work on the previous day:

Provided that this subclause shall not apply if an employer makes a practice of allowing advances to employees approximating wages due.

(e)
Where wages are paid after 1.30pm on pay day the employer shall not keep more pay in hand than has accrued to an employee in respect of work performed by the employee on such pay day and the preceding day.  Where wages are paid before 1.30pm on pay day the employer shall not keep more pay in hand than has accrued to an employee in respect of work performed by the employee on such pay day and the two preceding days.

(f)
Upon termination of the employment, the employer shall pay wages due to an employee:

(i)
on the day of such termination; or

(ii)
by forwarding such wages to the employee by post on the next working day; or

(iii)
at the employer's place of business on a stated day not later than seven days after such termination.  If the employer requires the employee to visit such place of business to collect the employee's wages then, in addition to the amount of moneys due, the employer shall pay the employee an additional four hours' ordinary pay.

(g)
An employer may deduct from moneys due to an employee such amount as is authorised in writing by the employee for a lawful purpose specified in the authority.

(h)
On or prior to pay day an employer shall state to each employee in writing the total amount of wages to which the employee is entitled, the amount of overtime included therein, details of any deductions made 

16.  Particulars of Wages to be Furnished to Employees

See Part 3 - Pay Slips and Employers' Records, of the Industrial Relations (General) Regulations 1996.

17.  Meal Times

(i)
Each employee shall be allowed not less than 30 minutes for a midday meal.

(ii)
An employee who is required on any day to work later than 6.30pm shall be allowed not less than 30 minutes for an evening meal.

18.  Clothing

Where an employer requires an employee as a condition of employment to wear a special uniform, such uniform shall be supplied and cleaned free of cost to the employee and shall remain the property of the employer.

19.  Jury Service

An employee on weekly hiring required to attend for jury service during the employee's ordinary working hours shall be reimbursed by the employer an amount equal to the difference between the amount paid in respect of the employee's attendance for such jury service and the amount of wage the employee would have received in respect of the ordinary time the employee would have worked had the employee not been on jury service.

An employee shall notify the employer as soon as possible as soon as possible of the date upon which the employee is required to attend for jury service.  Further, the employee shall give the employer proof of the employee's attendance, the duration of such attendance and the amount received in respect of such jury service.

20.  Holidays

(i)
The following days shall be observed as paid public holidays, namely: New Year's Day, Australia Day, Good Friday, Easter Saturday, Easter Monday, Queen's Birthday, Eight-hour Day, August Bank Holiday, Christmas Day, Boxing Day, and any other statutory public holiday as may, from time to time, be proclaimed throughout the State; provided that the proclaimed in lieu of Eight Hour Day in the area in which the employee usually is employed shall be observed as a public holiday in lieu of Eight-hour Day.

(ii)
For the purpose of this award -

(a)
where Christmas Day falls on a Saturday or on a Sunday, the following Monday and Tuesday shall be observed as Christmas Day and Boxing Day respectively;

(b)
where Boxing Day falls on a Saturday, the following Monday shall be observed as Boxing Day;

(c)
where New Year's Day falls on a Saturday or on a Sunday, the following Monday shall be observed as New Year's Day and the said Saturday and/or Sunday shall be deemed not to be holidays.

By agreement between an employer and the majority of the employees in a particular workplace, other days may be substituted for the said days or any of them as to that workplace.

21. Sick Leave

(i)
Each employee, who is absent from work on account of personal illness or on account of injury by accident arising out of and in the course of the employee's employment, shall be entitled to leave of absence with pay, subject to the following conditions and limitations:

(a)
the employee shall not be entitled to paid leave of absence for any period in respect of which the employee is entitled to workers' compensation;

(b)
the employee shall, within 24 hours of the commencement of such absence, inform the employer of the employee's inability to attend for duty and, as far as practicable, state the nature of the illness or injury and the estimated duration of the absence;

(c)
the employee shall furnish such evidence as the employer reasonably may require that the employee was unable, by reason of such illness or injury, to attend for duty on the day or days for which sick leave is claimed;

(d)
subject to subclause (ii), of this clause, the employee shall not be entitled, in respect of the first year of employment, to sick pay for more than 40 working hours but thereafter shall be entitled to leave up to 64 hours per year.

(ii)
Sick leave shall accumulate from year to year so that any balance of the period specified in subclause (i), of this clause, which has, in any one year, not been allowed to an employee by an employer as paid sick leave may be claimed by the employee and, subject to the conditions hereinbefore prescribed, shall be allowed by that employer in any subsequent year without diminution of the sick leave prescribed in respect of that year.  Sick leave shall accumulate in accordance with this subclause only while the employee remains in the service of the same employer; provided that sick leave which accumulates pursuant to this subclause shall be available to the employee for a period of 12 years but for no longer from the end of the year in which it accrues.

(iii)
Leave Granted without Entitlement - Where an employee claims sick leave in circumstances where, under the terms of this clause the employee has no entitlement and the employer, at the request of the employee, grants paid leave such paid leave shall be debited against the employee's entitlement to sick leave.

22.  Personal/Carer's Leave

(1)
Use of Sick Leave -

(a)
An employee, other than a casual employee, with responsibilities in relation to a class of person set out in subparagraph (ii) of paragraph (c), who needs the employee's care and support, shall be entitled to use, in accordance with this subclause, any current or accrued sick leave entitlement, provided for at clause 21, Sick Leave, for absences to provide care and support, for such persons when they are ill.  Such leave may be taken for part of a single day.

(b)
The employee shall, if required, establish either by production of a medical certificate or statutory declaration, the illness of the person concerned and that the illness is such as to require care by another person.  In normal circumstances, an employee must not take carer's leave under this subclause where another person has taken leave to care for the same person.

(c)
The entitlement to use sick leave in accordance with this subclause is subject to:

(i)
the employee being responsible for the care of the person concerned; and

(ii)
the person concerned being:

(a)
a spouse of the employee; or

(b)
a de facto spouse, who, in relation to a person, is a person of the opposite sex to the first mentioned person who lives with the first mentioned person as the husband or wife of that person on a bona fide domestic basis although not legally married to that person; or

(c)
a child or an adult child (including an adopted child, a step child, a foster child or an ex nuptial child), parent (including a foster parent and legal guardian), grandparent, grandchild or sibling of the employee or spouse or de facto spouse of the employee; or

(d)
a same sex partner who lives with the employee as the de facto partner of that employee on a bona fide domestic basis; or

(e)
a relative of the employee who is a member of the same household, where for the purposes of this paragraph:

1.
"relative" means a person related by blood, marriage of affinity;

2.
"affinity" means a relationship that one spouse because of marriage has to blood relatives of the other; and

3.
"household" means a family group living in the same domestic dwelling.

(d)
An employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take leave, the name of the person requiring care and that person's relationship to the employee, the reasons for taking such leave and the estimated length of absence.  If it is not practicable for the employee to give prior notice of absence, the employee shall notify the employer by telephone of such absence at the first opportunity on the day of absence.

(2)
Unpaid Leave for Family Purpose -

(a)
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care and support to a member of a class of person set out in subparagraph (ii) of paragraph (c) of subclause (1) who is ill.

(3)
Annual Leave -

(a)
An employee may elect with the consent of the employer, subject to the Annual Holidays Act 1944, to take annual leave not exceeding five days in single day periods or part thereof, in any calendar year at a time or times agreed by the parties.

(b)
Access to annual leave, as prescribed in paragraph (a) of this subclause above, shall be exclusive of any shutdown period provided for elsewhere under this award.

(c)
An employee and employer may agree to defer payment of the annual leave loading in respect of single day absences, until at least five consecutive annual leave days are taken.

(4)
Time Off in Lieu of Payment for Overtime -

(a)
An employee may elect, with the consent of the employer, to take time off in lieu of payment for overtime at a time or times agreed with the employer within 12 months of the said election.

(b)
Overtime taken as time off during ordinary time hours shall be taken at the ordinary time rate, that is an hour for each hour worked.

(c)
If, having elected to take time as leave in accordance with paragraph (a) of this subclause, the leave is not taken for whatever reason, payment for time accrued at overtime rates shall be made at the expiry date of the 12 month period or on termination.

(d)
Where no election is made in accordance with the said paragraph (a), the employee shall be paid overtime rates in accordance with the award.

(5)
Make-up Time -

(a)
An employee may elect, with the consent of the employer, to work 'make-up time', under which the employee takes time off ordinary hours, and works those hours at a later time, during the spread of ordinary hours provided in the award, at the ordinary rate of pay.

(b)
An employee on shift work may elect, with the consent of the employer, to work 'make-up time' (under which the employee takes time off ordinary hours and works those hours at a later time), at the shift work rate which would have been applicable to the hours taken off.

(6)
Rostered Days Off -

(a)
An employee may elect, with the consent of the employer, to take a rostered day off at any time.

(b)
An employee may elect, with the consent of the employer, to take rostered days off in part day amounts.

(c)
An employee may elect, with the consent of the employer, to accrue some or all rostered days off for purpose of creating a bank to be drawn upon at a time mutually agreed between the employer and employee, or subject  to reasonable notice by the employee or the employer.

(d)
This subclause is subject to the employer informing each union which is both party to the award and which has members employed at the particular enterprise of its intention to introduce an enterprise system of RDO flexibility, and providing a reasonable opportunity for the union(s) to participate in negotiations.

23.  Bereavement Leave

(a)
An employee other than a casual employee shall be entitled to up to three days bereavement leave without deduction of pay on each occasion of the death of a person prescribed in (c) below.  Where the death of a person as prescribed by the said subclause (c) occurs outside Australia, the employee, after one month's continuous service, shall be entitled to two days bereavement leave where the employee travels outside Australia to attend the funeral; provided further that, by agreement with the employer, additional days may be granted at the request of the employee.

(b)
The employee must notify the employer as soon as practicable of the intention to take bereavement leave and will, if required by the employer, provide to the satisfaction of the employer proof of death.

(c)
Bereavement leave shall be available to the employee in respect to the death of a person prescribed for the purposes of Personal/Carer's Leave in 22(1)(c)(ii), provided that, fore the purpose of bereavement leave, the employee need not have been responsible for the care of the person concerned.

(d)
An employee shall not be entitled to bereavement leave under this clause during any period in respect of which the employee has been granted other leave.

(e)
Bereavement leave may be taken in conjunction with other leave available under (1), (2), (3), (4), (5) and (6) of clause 22.  In determining such a request the employer will give consideration to the circumstances of the employee and the reasonable operation requirement of the business.

24.  Annual Leave

See Annual Holidays Act 1944.

25.  Annual Leave Loading

(i)
In this clause the Annual Holidays Act 1944 is referred to as "the Act".

(ii)
Before an employee is given and takes his annual holiday, or where by agreement between the employer and employee the annual holiday is given and taken in more than one separate period, then before each of such separate periods the employer shall pay the employee a loading determined in accordance with this clause.  (NOTE: The obligation to pay in advance does not apply where an employee takes an annual holiday wholly or partly in advance - see subclause (vi) of this clause.)

(iii)
The loading is payable in addition to the pay for the period of holiday given and taken and due to the employee under the Act and this award.

(iv)
The loading is to be calculated in relation to any period of annual holiday to which the employee becomes or has become entitled under the Act and this award (but excluding days added to compensate for public or special holidays worked or public or special holidays falling on an employee's rostered day off not worked) or, where such a holiday is given and taken in separate periods, then in relation to each such separate period.  (NOTE: See subclause (vi) as to holidays taken wholly or partly in advance.)

(v)
The loading is the amount payable for the period or the separate period, as the case may be, stated in subclause (iv) at the rate per week of 17½ per cent of the appropriate ordinary weekly rate of pay prescribed by this award for the classification in which the employee immediately before commencing annual holidays.

(vi)
No loading is payable to an employee who takes an annual holiday wholly or partly in advance; provided that, if the employment of such an employee continues until the day when he/she would have become entitled under the Act to an annual holiday, the loading then becomes payable in respect of the period of such holiday and is to be calculated in accordance with subclause (v) of this clause applying the award rates of wages payable on that day.

(vii)
Where, in accordance with the Act, the employer's establishment or part of it is temporarily closed down for the purpose of giving an annual holiday or leave without pay to the employees concerned -

(a)
an employee who is entitled under the Act to an annual holiday and who is given and takes such a holiday shall be paid the loading calculated in accordance with subclause (v) of this clause;

(b)
an employee who is not entitled under the Act to an annual holiday and who is given and takes leave without pay shall be paid, in addition to the amount payable to him/her under the Act, such proportion of the loading that would have been payable to the employee under this clause if he/she had become entitled to an annual holiday prior to the close-down as his/her qualifying period of employment in completed weeks bears to 52.

(viii)

(a)
When the employment of an employee is terminated by the employer for a cause other than misconduct and at the time of the termination the employee has not been given and has not taken the whole of an annual holiday to which he/she became entitled, the employee shall be paid a loading calculated in accordance with subclause (iv) for the period not taken.

(b)
Except as provided by paragraph (a) of this subclause, no loading is payable on the termination of an employee's employment.

26.  Long Service Leave

See Long Service Act 1955.

27.  Parental Leave

See Chapter 2, Part 4, Division 1 - Parental Leave of the Industrial Relations Act 1996.

28.  Traineeships

(1)
Objectives - The objective of this clause is to assist with the establishment of a system of traineeships which provides approved training in conjunction with employment in order to enhance the skill levels and future employment prospects of Trainees, particularly young people, and the long term unemployed.  The system is neither designed nor intended for those who are already trained and job ready.  It is not intended that existing employees shall be displaced from employment by Trainees.  Except as provided for in clause 4, Adult Wages - Supplementary Payments, nothing in this award shall be taken to replace the prescription of training requirements in this award.

(2)
Supersession - This clause shall not apply to any employer covered by this award, who with Trainees who commenced under the Australian Traineeship System prior to the making of this award.

(3)
Definitions -

(a)
"Approved Training" means training undertaken (both on or off the job) in a Traineeship and shall involve formal instruction, both theoretical and practical, and supervised practice in accordance with a Traineeship Scheme approved by the relevant NSW Training Authority.

(b)
"Union" means the Shop Distributive and Allied Employees' Association, New South Wales, the Shop Assistants and Warehouse Employees Federation Newcastle and Northern New South Wales and the Australian Liquor Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, New South Wales Branch.

(c)
"Trainee" means an employee who is bound by a Traineeship Agreement made in accordance with this award

(d)
"Traineeship" means a system of training which has been approved by the relevant NSW Training Authority.

(e)
"Traineeship Agreement" means an agreement made subject to the terms of this award between an Employer and the Trainee for a Traineeship and which is registered with the relevant NSW Training Authority.  A Traineeship Agreement shall be made in accordance with the relevant approved Traineeship Scheme and shall not operate unless this condition is met.

(f)
"Traineeship Scheme" means an approved Traineeship applicable to a group or class of employees or to an industry or sector of an industry or an enterprise.  A Traineeship Scheme shall not be given approval unless consultation and negotiation with the relevant Union(s) upon the terms of the proposed Traineeship Scheme shall identify the relevant Union(s) and demonstrate to the satisfaction of the relevant NSW Training Authority that the above mentioned consultation and negotiations have occurred.  A Traineeship Scheme shall include a standard format which may be used for a Traineeship Agreement.

(g)
"Parties to a Traineeship Scheme" means the employer organisation and/or the employer and the relevant Union(s) involved in the consultation and negotiation required for the approval of a Traineeship Scheme.

(h)
"Appropriate State Legislation" means the Industrial and Commercial Training Act 1989, or any successor legislation.

(i)
"Year 10" for the purposes of this award an person leaving school before completing Year 10 shall be deemed to have completed Year 10.

(4)
Training - 

(a)
The Trainee shall attend an approved training course or training program prescribed in the Traineeship Agreement or as notified to the Trainee by the relevant NSW Training Authority in accredited and relevant Traineeship Schemes.

(b)
A Traineeship shall not commence until the relevant Traineeship Agreement, made in accordance with a Traineeship Scheme, has been signed by the employer and the Trainee and lodged for registration with the relevant NSW Training Authority, provided that if the Traineeship Agreement is not in a standard format a Traineeship shall not commence until the Traineeship Agreement has been registered with the relevant NSW Training Authority.  The employer shall ensure that the Trainee is permitted to attend the training course or program provided for in the Traineeship Agreement and shall ensure that the Trainee receives the appropriate on the job training.

(c)
The employer shall provide a level of supervision in accordance with the Traineeship Agreement during the Traineeship period.

(d)
The employer agrees that the overall training program will be monitored by officers of the relevant NSW Training Authority and training records or workbooks may be utilised as part of this monitoring process.

(e)
Training shall be directed at:

(i)
the achievement of key competencies required for successful participation in the workplace (where these have not been achieved) (eg. Literacy, numeracy, problem solving, team work, using technology) and included in the Australian Qualifications Framework (AQF) Level 1.  This could be achieved through foundation competencies which are part of endorsed competencies for an industry or enterprise; and/or

(ii)
the achievement of competencies required for successful participation in an industry or enterprise (where there are endorsed national standards these will define these competencies), as are proposed to be included in the Australian Qualifications Framework (AQF) Level 1.

(5)
Employment Conditions -

(a)
A trainee shall be engaged as a full time employee for a maximum of one years duration provided that a Trainee shall be subject to a satisfactory probation period of up to one month which may be reduced at the discretion of the employer.  By agreement in writing, and with the consent of the relevant NSW Training Authority, the relevant employer and the Trainee may vary the duration of the Traineeship and the extent of approved training provided that any agreement to vary is in accordance with the relevant Traineeship Scheme.

(b)
An employer shall not terminate the employment of a Trainee without firstly having provided written notice of termination to the Trainee concerned and the relevant NSW Training Authority in accordance with the Traineeship Agreement or the Industrial and Commercial Training Act 1989.

An employer who chooses not to continue the employment of a Trainee upon the completion of the Traineeship shall notify, in writing, the relevant NSW Training Authority of their decision.

(c)
The Trainee will be permitted to be absent from work without loss of continuity of employment and/or wages to attend the training in accordance with the Traineeship Agreement.

(d)
Where the employment of a Trainee by an employer is continued after the completion of the Traineeship period shall be counted as service for the purposes of any relevant award or any other legislative entitlements.

(e)

(i)
The Traineeship Agreement may restrict the circumstances under which the Trainee may work overtime and shift work in order to ensure the training program is successfully completed.

(ii)
No Trainee shall work overtime or shiftwork on their own unless consistent with the provisions of the relevant award.

(iii)
No Trainee shall work shiftwork unless the parties to a Traineeship Scheme agree that such shiftwork makes satisfactory provision for approved training.  Such training may be applied over a cycle in excess of a week, but must average over the relevant period no less than the amount of training required for non shiftwork Trainees.  In the event that the parties disagree with such determination it shall be open to any party to the award to seek to have the matters in dispute determined by the Industrial Relations Commission of New South Wales.

(f)
For the purpose of Tables 3 and 4 "out of school" shall refer only to periods out of school beyond Year 10, and shall be deemed to:

(i)
include any period of schooling beyond Year 10 which was not part of nor contributed to a completed year of schooling;

(ii)
include any period which a Trainee repeats in whole or part a year of schooling beyond Year 10; and

(iii)
not include any period during a calendar year in which a year of schooling is completed.

(iv)
Have effect on an anniversary date being January 1 in each year.

(v)
No increase in wage rate, as a result of an increase in the number of years 'out of school' experienced by a Trainee, shall be payable before 1 January 1997.

(g)
At the conclusion of the Traineeship, this award ceases to apply to the employment of the Trainee and the relevant award shall apply to the former Trainee.

29.  Right of Entry

See Chapter 5, Part 7 of the Industrial Relations Act 1996.

30.  Contract of Employment

(a)
Weekly or Casual Hire - Except as hereinafter provided, employment shall be by the week.  An employee not specifically engaged as a casual employee shall be deemed to be employed by the week.

An employee, other than a casual, engaged for the first time shall for the first three weeks of such engagement be employed on a probationary basis from day to day at the appropriate weekly rate fixed by the award and terminable on a day's notice.

(b)
Performance of Work - An employee shall perform such work under this award as the employer shall, from time to time, reasonably require.

(c)
Absence from Duty -

(i)
An employee failing to attend for duty shall not be entitled to pay for the time of such non-attendance except as provided for in clauses 19, Jury Service, 20, Holidays, 21, Sick Leave, 23, Bereavement Leave, 24, Annual Leave, 26, Long Service Leave, and 27, Parental Leave, or any other absences from work without loss of pay permitted by this award.

(ii)
Where an employee is absent from work for up to 30 minutes on any day which does not entitle the employee to payment of wages, the employer and employee can agree that such absence can be made up with work after/or before normal commencing times, up to the equivalent of the said absence which will not be subject to overtime or other penalty rates.

(d)
Termination of Employment

(i)
Notice of Termination by Employer - An employee, other than a casual, engaged for the first time shall, for the first three weeks of such engagement, be employed on a probationary basis from day to day at the appropriate weekly rate fixed by this award and terminable on a day's notice.  Provided that an employee who has previously served a probationary period of one week shall not be employed for a second probationary period by the same employer.

(1)
In order to terminate the employment of an employee the employer shall give to the employee the following notice:

	Period of Continuous Service
	Period of Notice

	Less than 1 year
	1 week

	1 year and up to the completion of 3 years
	2 weeks

	3 years and up to the completion of 5 years
	3 weeks

	5 years and over
	4 weeks


(2)
In addition to the notice set out in subparagraph (1) of this paragraph, employees over 45 years of age at the time of the giving of the notice with not less than two years of continuous service shall be entitled to an additional week's notice.

(3)
For the purposes of this subclause, such notice may be given at any time but shall expire at the ordinary finishing time of the working day or shift. Notice given before the commencement of a day's work or shift shall be deemed to have been given at the end of the previous day's work or shift, and notice given during a day's work or shift shall be deemed to be given at the end of that day's work or shift.

(4)
Where an employer gives an employee notice of termination of employment the parties may mutually agree to the employment ending at any time after the giving of the notice and before expiration of the period of the notice and in such a case wages shall be paid only up to the time of the agreed termination.

(5)
Payment in lieu of the notice prescribed in subparagraphs (1) and/or (2) of this paragraph, shall be made if the appropriate notice period is not given.  Provided that employment may be terminated by part of the period of notice specified and part payment in lieu thereof.

(6)
In calculating any payment in lieu of notice an employee shall be paid the appropriate wages at the rate applicable as prescribed by clause 4, Adult Wages - Supplementary Payments, and clause 11, Expenses, which is appropriate to the employee.

(7)
The period of notice in this clause shall not apply in the case of dismissal for conduct that justifies instant dismissal, including malingering, inefficiency, neglect of duty or misconduct or in the case of casual employees, apprentices, or employees engaged for a specific period of time or for a specific task or tasks.

(8)
Where an employer gives an employee notice of termination of employment the employee shall at any time after having been given such notice be entitled to give notice to the employer of the termination of his/her employment but in such circumstances he/she shall pay or forfeit wages for the balance of the notice period.

(9)
Subject to paragraphs (7) and (8) of this paragraph, where an employer has given notice to an employee as aforesaid the employee shall continue in his employment until the date of the expiration of such notice.

(10)
For the purpose of this clause continuity of service shall be calculated in the manner prescribed by the Annual Holidays Act, 1944.

(ii)
Notice of Termination by Employee -

(1)
The notice of termination required to be given by an employee shall be the same as that required of an employer, save and except that there shall be no additional notice based on the age of the employee concerned.

(2)
For the purpose of this subclause, such notice may be given at any time but shall expire at the ordinary finishing time of a working day or shift.  Notice given before the commencement of a day's work or shift shall be deemed to have been given at the end of the previous day's work or shift, and notice given during a day's work or shift shall be deemed to be given at the end of that day's work or shift.

(3)
If an employee fails to give or work out the appropriate notice the employer shall have the right to withhold moneys dues to the employee with a maximum amount equal to the ordinary-time rate of pay for the period or balance of notice.

(4)
Where an employee gives notice of the termination of the employee's employment the parties may mutually agree to the employment ending at any time after the giving of the notice and before expiration of the period of the notice and in such a case wages shall be paid only up to the time of the agreed termination.

(5)
Where an employee has given notice of the termination of the employee's employment, such employee shall at any time after giving such notice be entitled to give notice to the employer of the immediate termination of employment but in such cases the employee shall pay or forfeit wages for the balance of the notice period.

(6)
Subject to subparagraphs (4) and (5) of this paragraph where an employee has given notice as aforesaid, the employee shall continue in the employment until the expiration of such notice notwithstanding subparagraph (3) of this paragraph.

An employee who, having given notice as aforesaid, is absent from work during such notice period without reasonable cause (proof whereof shall be upon the employee) shall be deemed to have abandoned his/her employment and shall not be entitled to payment for work done by him/her within that notice period.

(7)
For the purpose of this clause continuity of service shall be calculated in the manner prescribed by the Annual Holidays Act, 1944.

(iii)
Time off during Notice Period - Where an employer has given notice of termination to an employee, an employee shall be allowed up to seven hours 36 minutes time off without loss of pay for the purpose of seeking other employment.  The time off shall be taken at times that are convenient to the employee after consultation with the employer.

(iv)
Statement of Employment - The employer shall, upon receipt of a request from an employee whose employment has been terminated, provide to the employee a written statement specifying the period of his or her employment and the classification of or the type of work performed by the employee.

(v)
Summary Dismissal - Notwithstanding the provisions of subparagraph (6) of paragraph (ii) of this subclause the employer shall have the right to dismiss any employee without notice for conduct that justifies instant dismissal, including malingering, inefficiency, neglect of duty or misconduct and in such cases the wages shall be paid up to the time of dismissal only.

(vi)
Unfair Dismissal - Termination of employment by an employer shall not be harsh, unjust, or unreasonable.

For the purpose of this clause termination of employment shall include terminations with or without notice.

Without limiting the above, except where a distinction, exclusion or preference is based on the inherent requirements of a particular position, termination on the ground of race, colour, sex, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction and social origin shall constitute a harsh, unjust, or unreasonable termination of employment.

(vii)
Disputes Settlement Procedure - Unfair Dismissal - Subject to the provisions of the of the Industrial Relations Act 1996, any dispute or claim arising under paragraph (vi) of this subclause should be dealt with in the following manner:

(1)
As soon as is practicable after the dispute or claim has arisen, the employee concerned will take the matter up with his or her immediate supervisor affording him or her the opportunity to remedy the cause of the dispute or claim.

(2)
Where such attempt at settlement has failed, or where the dispute or claim is of such a nature that a direct discussion between the employee and his or her immediate supervisor would be inappropriate, the employee shall notify a duly authorised representative of his or her union who, if he or she considers that there is some substance in the dispute or claim, shall forthwith take the matter up with the employer or his or her representative.

(3)
If the matter is not settled it shall be submitted to the Industrial Relations Commission of New South Wales which shall endeavour to resolve the issue between the parties by conciliation.

(4)
Without prejudice to either party, work should continue in accordance with the award while the matters in dispute are being dealt with in accordance with this paragraph.

(e)
Standing Down of Employees - Notwithstanding anything elsewhere contained in this clause:

(i)
an employer shall have the right to deduct payment for any day an employee cannot be usefully employed because of a strike or through any breakdown in machinery or any stoppage of work for any cause for which the employer cannot reasonably be held responsible.

(ii)
Provided that an employee who is required to attend for work on any day but for whom, for the reason abovementioned, no work is provided shall be entitled to two hours' pay and provided further that where an employee commences work he/she shall be entitled to be provided with four hours' employment or failing which, be entitled to be paid as for four hours' work.

31.  Disputes and Industrial Grievance Procedure

The procedure for the resolution of grievances and industrial disputation concerning matters arising under this award shall be in accordance with the following procedural steps:

(i)
Procedure relating to a grievance of an individual employee:

(a)
The employee shall notify the employer (in writing or otherwise) as to the substance of the grievance, request a meeting with the employer for bilateral discussions and state the remedy sought.

(b)
The grievance must initially be dealt with as close to its source as possible, with graduated steps for further discussion and resolution at higher levels of authority.

(c)
Reasonable time limits must be allowed for discussion at each level of authority.

(d)
At the conclusion of the discussion, the employer must provide a response to the employee's grievance, if the matter has not been resolved, including reasons for not implementing any proposed remedy.

(e)
While a procedure is being followed, normal work must continue.

(f)
The employee may be represented by an industrial organisation of employees for the purpose of each procedure.

(ii)
Procedure for a dispute between an employer and the employees:

(a)
A question, dispute or difficulty must initially be dealt with as close to its source as possible, with graduated steps for further discussion and resolution at higher levels of authority.

(b)
Reasonable time limits must be allowed for discussion at each level of authority.

(c)
While a procedure is being followed, normal work must continue.

(d)
The employer may be represented by an industrial organisation of employers and the employees may be represented by an industrial organisation of employees for the purpose of each procedure.

32.  Anti-Discrimination

(1)
It is the intention of the parties bound by this award to seek to achieve the object in section 3(f) of the Industrial Relations Act 1996 to prevent and eliminate discrimination in the workplace.  This includes discrimination on the grounds of race, sex, marital status, disability, homosexuality, transgender identity and age.

(2)
It follows that in fulfilling their obligations under the dispute resolution procedure prescribed by this award the parties have obligations to take all reasonable steps to ensure that the operation of the provisions of this award are not directly or indirectly discriminatory in their effects.  It will be consistent with the fulfilment of these obligations for the parties to make application to vary any provision of the award which, by its terms or operation, has a direct or indirect discriminatory effect.

(3)
Under the Anti-Discrimination Act, 1977 it is unlawful to victimise an employee because the employee has made or may make or has been involved in a complaint of unlawful discrimination or harassment.

(4)
Nothing in this clause is to be taken to affect:

(a)
any conduct or act which is specifically exempted from anti-discrimination legislation.

(b)
offering or providing junior rates of pay to persons under 21 years of age.

(c)
any act or practice of a body established to propagate religion which is exempted under section 56(d) of the Anti-Discrimination Act 1977.

(d)
a party to this award from pursuing matters of unlawful discrimination in any state or federal jurisdiction.

(5)
This clause does not create legal rights or obligations in addition to those imposed upon the parties by the legislation referred to in this clause.

NOTE:

(a)
Employers and employees may also be subject to Commonwealth anti-discrimination legislation.

(b)
Section 56(d) of the Anti-Discrimination Act 1977 provides:

"Nothing in the Act affects - any other act or practice of a body established to propagate religion that conforms to the doctrines of that religion or is necessary to avoid injury to the religious susceptibilities of the adherents of that religion.

33.  Redundancy

(A)
Application -

(i)
This clause shall apply in respect of full-time and part-time persons employed in the classifications specified by Table 1 - Adult Wages, of Part B, Monetary Rates.

(ii)
In respect to employers who employ more than 15 employees immediately prior to the termination of employment of employees, in the terms of clause 8, Probationary Salespersons.

(iii)
Notwithstanding anything contained elsewhere in this clause, this clause shall not apply to employees with less than one year's continuous service and the general obligation on employers shall be no more than to give such employees an indication of the impending redundancy at the first reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of suitable alternative employment.

(iv)
Notwithstanding anything contained elsewhere in this clause, this clause shall not apply where employment is terminated as a consequence of conduct that justifies instant dismissal, including malingering, inefficiency or neglect of duty, or in the case of casual employees, apprentices or employees engaged for a specific period of time or for a specified task or tasks or where employment is terminated due to the ordinary and customary turnover of labour.

(B)
Introduction of Change -

(i)
Employer's duty to notify -

(a)
Where an employer has made a definite decision to introduce major changes in production, program, organisation, structure or technology that are likely to have significant effects on employees, the employer shall notify the employees who may be affected by the proposed changes and the union to which they belong.

(b)
"Significant effects" include termination of employment, major changes in the composition, operation or size of the employers workforce or in the skills required, the elimination or diminution of job opportunities, promotion opportunities or job tenure, the alteration of hours of work, the need for retraining or transfer of employees to other work or locations and the restructuring of jobs.

Provided that where their award makes provision for alteration of any of the matters referred to herein, an alteration shall be deemed not to have significant effect.

(ii)
Employer's duty to discuss change - 

(a)
The employer shall discuss with the employees affected and the union to which they belong, inter alia, the introduction of the changes referred to in paragraph (i) Employers duty to notify, of this subclause, the effects the changes are likely to have on employees and measures to avert or mitigate the adverse effects of such changes on employees, and shall give prompt consideration to matters raised by the employees and/or the union in relation to the changes.

(b)
The discussion shall commence as early as practicable after a definite decision has been made by the employer to make the changes referred to in paragraph (i) of this subclause.

(c)
For the purpose of such discussion, the employer shall provide to the employees concerned and the union to which they belong all relevant information about the changes including the nature of the changes proposed, the expected effects of the changes on employees and any other matters likely to affect employees, provided that any employer shall not be required to disclose confidential information the disclosure of which would adversely affect the employer.

(C)
Redundancy -

(i)
Discussions before terminations -

(a)
Where an employer has made a definite decision that the employer no longer wishes the job the employee has been doing done by anyone pursuant to subparagraph (a) of paragraph (i), Employer's duty to notify, of subclause (B), Introduction of Change, of this clause and that decision may lead to the termination of employment, the employer shall hold discussions with the employees directly affected and with the union to which they belong.

(b)
The discussions shall take place as soon as is practicable after the employer has made a definite decision which will invoke the provision of subparagraph (a) of this paragraph and shall cover, inter alia, any reasons for the proposed terminations, measures to avoid or minimise the terminations and measures to mitigate any adverse effects of any termination of the employees concerned.

(c)
For the purposes of the discussion the employer shall, as soon as practicable, provide to the employees concerned and the union to which they belong, all relevant information about the proposed terminations including the reasons for the proposed terminations, the number and categories of employees likely to be affected, and the number of workers normally employed and the period over which the terminations are likely to be carried out.  Provided that any employer shall not be required to disclose confidential information the disclosure of which would adversely affect the employer.

(D)
Termination of Employment -

(i)
Notice for Changes in Production, Programme, Organisation or Structure - This subclause sets out the notice provisions to be applied to terminations by the employer for reasons arising from "production", "programme", "organisation" or "structure" in accordance with subparagraph (a) of paragraph (i) of subclause (B), Introduction of Change, of this clause.

(a)
In order to terminate the employment of an employee the employer shall give to the employee the following notice:

	Period of continuous service
	Period of notice

	Less than 1 year
	1 week

	1 year and less than 3 years
	2 weeks

	3 years and less than 5 years
	3 weeks

	5 years and over
	4 weeks


(b)
In addition to the notice above, employees over 45 years of age at the time of the giving of the notice with not less than two years continuous service, shall be entitled to an additional week's notice.

(c)
Payment in lieu of the notice above shall be made if the appropriate notice period is not given.  Provided that employment may be terminated by part of the period of notice specified and part payment in lieu thereof.

(ii)
Notice for Technological Change - This subclause sets out the notice provisions to be applied to terminations by the employer for reasons arising from "technology" in accordance with subparagraph (a) of paragraph (i) of subclause (B) of this clause.

(a)
In order to terminate the employment of an employee the employer shall give to the employee three months' notice of termination.

(b)
Payment in lieu of the notice above shall be made if the appropriate notice period is not given.  Provided that employment may be terminated by part of the period of notice specified and part payment in lieu thereof.

(c)
The period of notice required by this subclause to be given shall be deemed to be service with the employer for the purposes of the Long Service Leave Act, 1955, the Annual Holidays Act, 1944, or any Act amending or replacing either of these Acts.

(iii)
Time off during the notice period -

(a)
During the period of notice of termination given by the employer, an employee shall be allowed up to one day's time off without loss of pay during each week of notice, to a maximum of five weeks, for the purposes of seeking other employment.

(b)
If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking other employment, the employee shall, at the request of the employer, be required to produce proof of attendance at an interview or the employee shall not receive payment for the time absent.

(iv)
Employee leaving during the notice period - If the employment of an employee is terminated (other than for misconduct) before the notice period expires, the employee shall be entitled to the same benefits and payments under this clause had the employee remained with the employer until the expiry of such notice.  Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice.

(v)
Statement of employment - The employer shall, upon receipt of a request from an employee whose employment has been terminated, provide to the employee a written statement specifying the period of the employee's employment and the classification of or the type of work performed by the employee.

(vi)
Notice to Centrelink - Where a decision has been made to terminate employees, the employer shall notify the Centrelink thereof as soon as possible giving relevant information including the number and categories of the employees likely to be affected and the period over which the terminations are intended to be carried out.

(vii)
Centrelink - The employer shall, upon receipt of a request from an employee whose employment has been terminated, provide to the employee an "Employment Separation Certificate" in the form required by Centrelink.

(viii)
Transfer to lower paid duties - Where an employee is transferred to lower paid duties for reasons set out in subparagraph (a) of paragraph (i) of subclause (C), Redundancy, of this clause, the employee shall be entitled to the same period of notice of transfer as the employee would have been entitled to if the employee's employment had been terminated, and the employer may at the employer's option make payment in lieu thereof of an amount equal to the difference between the former ordinary time rate of pay and the new ordinary time rates for the number of weeks of notice still owing.

(E)
Severance Pay - 

(i)
Where an employee is to be terminated pursuant to subclause (D), Termination of Employment, subject to further order of the Industrial Relations Commission of New South Wales, the employer shall pay the following severance pay in respect of a continuous period of service:

(a)
If an employee is under 45 years of age, the employer shall pay in accordance with the following scale:

	Years of Service
	Under 45 Years of Age

	Entitlement
	

	Less than 1 year
	Nil

	1 year and less than 2 years
	4 weeks

	2 years and less than 3 years
	7 weeks

	3 years and less than 4 years
	10 weeks

	4 years and less than 5 years
	12 weeks

	5 years and less than 6 years
	14 weeks

	6 years and over
	16 weeks


(b)
Where an employee is 45 years old or over, the entitlement shall be in accordance with the following scale:

	Years of Service Entitlement
	45 Years of Age and Over

	Less than 1 year
	Nil

	1 year and less than 2 years
	5 weeks

	2 years and less than 3 years
	8.75 weeks

	3 years and less than 4 years
	12.5 weeks

	4 years and less than 5 years
	15 weeks

	5 years and less than 6 years
	17.5 weeks

	6 years and over
	20 weeks


(c)
"Weeks pay" means the all-purpose rate of pay for the employee concerned at the date of termination, and shall include, in addition to the ordinary rate of pay, over award payments, shift penalties and allowances paid in accordance with this Award.

(ii)
Incapacity to pay - Subject to an application by the employer and further order of the Industrial Relations Commission of New South Wales, an employer may pay a lesser amount (or no amount) of severance pay than that contained in paragraph (i) of this subclause.

The Industrial Relations Commission of New South Wales shall have regard to such financial and other resources of the employer concerned as the said Industrial Relations Commission thinks relevant, and the probable effect paying the amount of severance pay in paragraph (i) of this subclause will have on the employer.

(iii)
Alternative Employment - Subject to an application by the employer and further order of the Industrial Relations Commission of New South Wales, an employer may pay a lesser amount (or no amount) of severance pay than that contained in paragraph (i) of this subclause if the employer obtains acceptable alternative employment for an employee.

(F)
Savings Clause - Nothing in this clause shall be construed so as to require the reduction or alteration of more advantageous benefits or conditions which an employee may be entitled to under any existing redundancy arrangement, taken as a whole, between the union and any employer bound by this award.

34.  Occupational Superannuation

(a)
Definitions - For the purpose of this clause:

(i)
"Act and Regulations" means the Occupational Superannuation Standards Act 1987 and Regulations pertaining thereto, as amended from time to time.

(ii)
"Employee" means any person employed under the terms of this award.

(iii)
"Employer" means any employer who is bound by this award.

(iv)
"Ordinary-time Earnings" means the employee's wages for work performed in ordinary hours, as defined in clauses 3, Adult Wages - Base Rates, 8, Probationary Salespersons, subclause (v), Meals, of clause 11, Expenses and 33, Redundancy, and including overaward payments.

(v)
The "superannuation fund" shall mean either:

(1)
MTAA Industry Superannuation Fund or Retail Employees' Superannuation Trust or Australian Retirement Fund or Australian Superannuation Savings Employment Trust; or

(2)
an exempt fund under this award.

(vi)
An "exempt fund" shall mean:

(1)
any fund specified by an award or registered industrial agreement which has application to the employees in the principal business of the employer where employees covered by this award are the minority of award covered employees; or

(2)
any fund nominated by a union which the employer elects to pay in contribution on behalf of his/her employees provided that such fund complies with the Act and Regulations; or

(3)
any other superannuation fund for which an employer, is already making contributions which satisfy the contribution requirements of subclause (c) Contributions, of this clause.

(b)
Eligibility of Employees - All employees shall, on completion of six weeks service become eligible for superannuation contributions as set out in subclause (c) of this clause; provided however, that such employees be given a death and disability cover in accordance with the fund (at a cost not exceeding $2.00 per week) to provide cover to such employees during the first six weeks of employment.

(c)
Contributions -

(i)
Subject to subclauses (b), (d) and (f) of this clause, an employer shall contribute to the superannuation fund chosen by the employee a superannuation contribution equivalent to three per cent of such employee's ordinary-time earnings.

(ii)
Provided that such contributions shall be made upon completion of the qualifying period specified in subclause (b), Eligibility of Employees, of this clause for eligible employees.

(iii)
Provided further, however, that such eligible employees be given death and disability cover in accordance with the superannuation fund (at a cost not exceeding $2.00 per week) to provide cover to such employees during the first six weeks' employment.

(iv)
Such contributions required by this subclause will be made to the superannuation fund in the manner and at the time specified by the terms of the fund or in accordance with any agreement between the employer and the Trustees of the fund.

(d)
Fund Membership -

(i)
On engagement, and for existing employees, the employer shall make the employee aware of his/her entitlements under this clause and offer the employee the opportunity to become a member of the appropriate fund.  An employee shall be required to properly complete the necessary application form(s) to become a member of an appropriate fund.  The employee shall be free to determine the fund of his/her choice as provided by this clause.

(ii)
The employer shall make contributions in accordance with subclause (c) of this clause on behalf of all eligible employees once such employees complete the qualifying period as prescribed in the said subclause (b) of this clause and complete the necessary application forms.

(iii)
Where an employee is not a member of the fund, but eligible to join the fund, the employer shall remind the employee, in writing, of his/her entitlements within a period of a further six months from the date of becoming eligible for superannuation.

(e)
Exempt Fund Employers -

(i)
Any employer making contributions to an exempt fund defined in subparagraph (3) of paragraph (vi) of subclause (a) of this clause shall notify the Industrial Relations Commission of New South Wales.

(ii)
Leave is reserved to any employer to apply for exemption from this clause on the grounds of the standard of existing superannuation arrangements provided by the employer or the employer's financial capacity to pay.

(iii)
In circumstances where any organisation respondent to this award is concerned about the suitability of any exempt fund as defined in subparagraph (3) of paragraph (vi) of subclause (a) of this clause, it may challenge the suitability of that fund before the Industrial Commission of New South Wales within six months from the date of operation or the date of fund selection, whichever is the later.

(f)
Absence from Work - Subject to the Trust Deed of the fund of which the employee is a member, absences from work will be treated in the following manner:

(i)
Paid Leave - Contributions shall continue while a member of a fund is absent on paid leave such as annual leave, long service leave, public holidays, jury service, sick leave and bereavement leave.

(ii)
Unpaid Leave - Contributions shall not be required to be made in respect of any absences from work without pay.

(iii)
Work Related Injury and Sickness - In the event of an eligible employee's absence from work due to work related injury or sickness, contributions shall continue for the period of the absence (subject to a maximum of 52 weeks total absence for each injury or sickness), provided that the member of the fund (employee) is receiving payments in accordance with the provisions of an award or an industrial agreement dealing with accident pay.

(g)
Coercion or Intimidation -

(i)
No employer or employee shall be coerced or intimidated into joining a particular fund by any party to this award.

(ii)
In the event of a party alleging a breach of this provision the matter may be brought before a member of the Industrial Commission of New South Wales for determination of the fund in dispute.

35.  Makeup of Workers' Compensation Payments

Subject at all times to the provisions of this clause, an employee upon receiving payment of workers' compensation in the terms of the Workers' Compensation Act, 1987, and continuing to receive such payment in respect of weekly incapacity within the meaning of the said Act shall be paid accident pay by his employer who is liable to pay workers' compensation under the said Act which said liability by the employer for accident pay, may be discharged by another person on his or her behalf, provided that - 

(a)

(i)
Accident pay shall only be payable to an employee whilst such employee remains in the employment of the employer by whom he or she was employed at the time of the incapacity and then only for such period as he or she receives a weekly payment under the Workers' Compensation Act, 1987.

(ii)
The employer shall not terminate the employment of the employee to avoid payment of entitlements for the employee provided for in this clause.

(b)
Accident pay shall not apply to any incapacity occurring during the first three weeks of employment unless such incapacity continues beyond the first three weeks and then, the provisions of this clause shall apply only to the period of incapacity after the first three weeks.  Provided that as to industrial aggravation of acceleration (as provided in the Workers' Compensation Act, 1987), the provisions of this subclause shall not apply unless the employee has been employed with the employer at the time of the incapacity for a minimum period of one month.

(c)
The provisions of this clause shall not apply in respect of any injury during the first five normal working days of incapacity.

(d)
An employee on engagement may be required to declare all workers' compensation claims made by him or her or on his or her behalf in the previous five years and in the event of false or inaccurate information being deliberately and knowingly declared the employer may require the employee to forfeit his entitlement to accident pay under this clause.

(e)
The maximum period or aggregate of periods of accident pay to be made by an employer shall be a total of 26 weeks for any one injury as defined in subclause (q) of this clause.

(f)
The provisions of this clause shall not apply in respect of any period of other paid leave of absence.

(g)
An employee, upon receiving an injury for which he or she claims to be entitled to receive accident pay, shall give notice in writing of the said injury to his employer as soon as reasonably practicable after the occurrence thereof; provided that such notice may be given by a representative of the employee.

(h)
In order to receive entitlement to accident pay an employee shall conform to the requirements of the Workers' Compensation Act, 1987, as to medical examination.  Where, in accordance with the said Act a medical referee gives a certificate as to the condition of the employee and his or her fitness for work or specifies work for which the employee is fit and such work is made available by the employer and refused by the employee or the employee fails to commence the work, the provisions of this clause shall cease to apply to the said employee from the date of such refusal or failure to commence the work.

(i)
Where there is a redemption of weekly compensation payments under the said Act the employer's liability to pay benefits under this clause shall cease as from the date of such redemption.

(j)

(i)
An employee receiving or who has received accident pay shall advise his or her employer of any action he or she may institute or any claim he or she may make for damages.  Further, the employee shall, if requested, provide an authority to the employer entitling the employer to a charge upon any moneys payable pursuant to any verdict or settlement on that injury.

(ii)
Where an employee obtains a verdict for damages in respect of an injury for which he or she has received benefits under this clause the employer's liability to pay such benefits shall cease from that date of such verdict; provided that if the verdict for damages is not reduced either in whole or part by the amount of the benefits so paid by the employer, the employee shall pay to the employer the amount of such benefits already received in respect of that injury by which the verdict has not been so reduced.

(iii)
Where an employee obtains a verdict for damages against a person other than the employer in respect of an injury for which he or she has received benefits under this clause, the employer's liability to pay such benefits shall cease from the date of such verdict; provided that if the verdict for damages is not reduced either in whole or part by the amount of benefits so paid by the employer the employee shall pay to his employer any amount of such benefits already received in respect of that injury by which the verdict has not been so reduced.

(k)
Nothing in this clause shall require an employer to insure against liability for the payment of benefits under this clause.

(l)
Any changes in compensation rates under the Workers' Compensation Act, 1987, shall not increase the amount of the benefits payable under this clause that would have been payable had the rates of compensation remained unchanged.

(m)
All rights to any benefits under this clause shall cease on the death of an employee.

(n)
This clause shall only apply in respect of incapacity arising from an injury occurring or recurring on or after March 1st, 1987.

(o)
Where an employee receives a benefit under this clause and such payment is payable for incapacity for part of a week the amount shall be a direct pro-rata.

(p)
For the purpose of this clause "Accident Pay" shall mean -

(i)
In the case of an employee who is deemed to be totally incapacitated within the meaning of the said Act and arising from an injury covered by this clause means a weekly payment of an amount representing the difference between the total amount of compensation paid under the said Act for the week in question and the total 38 hour weekly award rate for a day worker which would have been payable under the employee's normal classification together with the employee's normal weekly over award payment for work for the week in question if he or she had been performing his or her normal duties, provided that shift premiums, overtime payments, fares and travelling allowance, tool allowance, special rates or other similar payments shall not be included.

(ii)
In the case of an employee who is deemed to be partially incapacitated within the meaning of the Workers' Compensation Act, 1987, and arising from an injury covered by this clause means a weekly payment of an amount of compensation paid under the said Act for the period in question together with the average weekly amount the employee is earning or is able to earn in some suitable employment or business (as determined expressly or by implication by the relevant Workers' Compensation Board or equivalent authority or as agreed between the parties) and the total 38 hour weekly award rate for a day worker which would have been payable under that employee's normal weekly over award payment for work for the week in question if he of she had been performing his or her normal duties; provided that shift premiums, overtime payments, fares and travelling allowance, special rates or other similar payments shall not be included.  The total so calculated shall be the same as that applying for a total incapacity under (p) (i) above, provided that where an employee receives a weekly payments under this paragraph and subsequently such payment is reduced pursuant to the Workers' Compensation Act, 1987, such reduction will not increase the liability of the employer to increase the amount of accident pay in respect of that injury.

(q)
For the purpose of this clause "Injury" shall be given the same meaning and application as applying under the Workers' Compensation Act, 1987, and no injury shall result in the application of accident pay unless an entitlement exists under the Workers' Compensation Act 1987.

36.  Notice Board

When requested by the union, an employer shall erect in a prominent position on the premises a notice board of reasonable dimensions or a number of such notice boards reasonable in the circumstances upon which an accredited representative of the union party to this award shall be permitted to post formal union notices signed by the Secretary or organiser of the union or by the representative posting them.  Any notice posted on the board not so signed may be removed by the accredited representative of the union or by the employer.

37.  Exhibition of Award and Rosters

(i)
A copy of this award as last reprinted shall be exhibited and kept exhibited in every establishment to which it relates by the employer in the manner prescribed by Regulation 119.

(ii)
Every employer shall, by a legible notice which shall bear the date when it is fixed, exhibit and keep exhibited in a place accessible to the employees, a roster which shall show, in whole or in part, the days rostered off for each employee.  Such notice is to be exhibited at least two days prior to its period of currency.

38.  Basis of Award

(a)
In order to maintain uniformity in the industry, this award is based on the Vehicle Industry - Repair Services and Retail Award of the Australian Industrial Relations Commission made for the class of labour provided for in this award.

(b)
The parties may apply at any time for a variation of this award in order to make the rates and conditions of work uniform with the said award of the Australian Industrial Relations Commission or any award varying or replacing such award, so that uniformity in the industry dealt with by this award may be maintained.

39.  Area, Incidence and Duration

This award rescinds and replaces the Motor Vehicle Salespersons (State) Award published 27 March 1997 (297 I.G. 452) as varied.  It shall apply to Motor Vehicle Salespersons and all other classes of employees defined in clause 2, Definitions, in the State, excluding the County of Yancowinna, within the jurisdiction of the Motor Vehicle Salesmen (State) Industrial Committee.  It shall not apply to the Ford Motor Company of Australia Pty Limited, General Motors Holden Limited and British Motor Corporation, provided that the said companies continue to market, through their dealer organisation, in accordance with existing practices.

This award shall operate from the first pay period to commence on or after 20 December 1999 and shall remain in force for a nominal term of 12 months.

PART B

MONETARY RATES

Table 1 - Adult Wages

	Group
	Classification
	Former Rate per
	
	
	

	
	
	week includes 
	$14 June
	$12 June
	Total

	
	
	$10 ASNA
	1998 SWC
	1999 SWC
	Rate

	
	
	$
	$
	$
	$

	1
	Motor Vehicle Salesperson
	451.20
	14.00
	12.00
	477.20

	2
	Probationary Salesperson
	419.50
	14.00
	12.00
	445.50


Table 2 - Other Rates and Allowances

	Item
	Clause
	Brief Description
	Amount

	No.
	No.
	
	$

	1
	3(A)(ii)
	Exhibitions (Royal Easter Show, etc.)
	14.10 per night

	2
	11 (v)(a)
	Meals, (Showrooms, Car Yards, etc.)
	8.10

	3
	11(v)(b)
	Meals (Royal Easter Show, etc.)
	8.10

	4
	12(ii)(a)
	Vehicle Allowance - up to 20 h.p.
	124.25 per week,

	
	
	
	plus 12 cents per km

	5
	12(ii)(b)
	Vehicle Allowance - over 20 h.p.
	138.00 per week,

	
	
	
	plus 18 cents per km

	6
	12(iii)
	Vehicle Allowance - (casual) - up to 20 h.p.
	Min. 49 cents per km

	7
	12(iii)
	Vehicle Allowance - (casual) - over 20 h.p.
	Min. 49 cents per km

	8
	13
	Sunday Loading:
	

	
	
	(a) if more than half a day is worked
	95.50

	
	
	(b) if half a day or less is worked
	47.70


Table 3 - Training Wage - Skill Level A

Where the accredited training course and work performed are for the purpose of generating skills which have been defined for work at industry/skill level A.

	
	Highest Year of Schooling Completed

	School Leaver
	Year 10
	Year 11
	Year 12

	
	$
	$
	$

	
	142.00 (50%)*
	176.00 (33%)
	241.00

	
	165.00 (33%)
	198.00 (25%)
	

	plus 1 year out of school
	198.00
	241.00
	282.00

	plus 2 years
	241.00
	282.00
	328.00

	plus 3 years
	282.00
	328.00
	374.00

	plus 4 years
	327.00
	374.00
	

	plus 5 years or more
	374.00
	
	


*  Figures in brackets indicate the average proportion of time spent in approved training to which the associated wage rate is applicable.  Where not specifically indicated, the average proportion of time spent in structured training which has been taken into account in setting the rate is 20%.

Table 4 - Training Wage - Skill Level B

Where the accredited training course and work performed are for the purpose of generating skills which have been defined for work at skill level B.

	
	Highest Year of Schooling Completed

	School Leaver
	Year 10
	Year 11
	Year 12

	
	$
	$
	$

	
	142.00 (50%)*
	176.00 (33%)
	231.00

	
	165.00 (33%)
	198.00 (25%)
	

	plus 1 year out of school
	198.00
	231.00
	266.00

	plus 2 years
	231.00
	266.00
	312.00

	Plus 3 years
	266.00
	312.00
	356.00

	Plus 4 years
	312.00
	356.00
	

	Plus 5 years or more
	356.00
	
	


*  Figures in brackets indicate the average proportion of time spent in approved training to which the associated wage rate is applicable.  Where not specifically indicated, the average proportion of time spent in structured training which has been taken into account in setting the rate is 20%.

J. N. REDMAN, Commissioner

Motor Vehicle Salesmen (State) Industrial Committee

Industries and Callings

All persons in the State, excluding the County of Yancowinna, employed in the sales of road, industrial and/or agricultural motor vehicles;

excepting all persons employed in the sale of motor cycles, new or used, or spare parts and accessories for any class of motor vehicles;

and excepting all persons engaged in the sale of farming implements in a retail shop or warehouse, provided that such implements are not self-propelled or do not constitute attachments or equipment for an agricultural motor vehicle;

and excepting also in the County of Northumberland, the Parish of Stockton and the Municipality of Raymond Terrace, a shop assistant engaged in the sale in a retail shop of motor cycles, new or used, or of farming implements, or of spare parts or accessories for any class of motor vehicle.

____________________

Printed by the authority of the Industrial Registrar.

