	(4204)
	SERIAL B3942


SCHEDULE

SHOP EMPLOYEES (CATHOLIC EMPLOYERS FAMILY LEAVE) (STATE) AWARD

INDUSTRIAL RELATIONS COMMISSION OF NEW SOUTH WALES

Application by the Shop, Distributive and Allied Employees' Association, New South Wales, industrial organisation of employees.

(No. IRC 2146 of 1995)

	Before the Honourable Justice Glynn
	3 October 1995


AWARD

1.  Arrangement

Clause No.
Subject Matter

1.
Arrangement

2.
Definitions

3.
Family Leave

4.
Sick Leave

5.
Grievance and Disputes Settling Procedures

6.
Area, Incidence and Duration

2.  Definitions

(i)
"Parent award" means the Shop Employees (State) Award published 2 June 1995 (286 I.G. 28).

(ii)
"Catholic employer" means the Catholic Hierarchy of New South Wales, Province of Sydney, and Society of St. Vincent de Paul.

3.  Family Leave

(i)
For the purpose of this clause:

(a)
"Family" means father, mother, father-in-law, mother-in-law, stepfather, stepmother, grandparents, spouse, child, stepchild and grandchild, and any other person at the discretion of the employer.

(b)
"Pressing domestic necessity" means a reason at the discretion of the employer.

(ii)
A part-time or full-time employee shall be entitled to be paid family leave in respect of any absence on account of illness or injury to a member of their family or a pressing domestic necessity, subject to the following conditions and limitations:

(a)
The period of paid family leave provided to an employee shall not exceed four days in any year of service.

(b)
An employee shall not be entitled to be paid family leave unless he or she notifies the employer (or such other person deputised by the employer), prior to the commencement of the first organised activity on any day, of the nature of the family leave and of the estimated duration of the absence; provided that paid family leave shall be available if the employee took all reasonable steps to notify the employer or was unable to take such steps.

(c)
Other than in respect of the first day's absence in respect of family leave in any year an employee shall, upon request, provide a medical certificate addressed to the employer or, if the employer requires, to the employer's medical officer, or a statutory declaration setting out the reason for family leave. Notwithstanding the foregoing, the employer may require other evidence for the family leave.

(d)
The family leave entitlement of a part-time employee shall be in that proportion which the number of hours worked by an employee in a week bears to the number of hours which a full-time employee is normally required to work.

(e)
Where an employee is absent on family leave, replacements will be arranged in accordance with the employer's policy for sick leave replacement.

(f)
Notwithstanding the above, any family leave taken by an employee shall be deducted from the employee's entitlement to sick leave, in accordance with clause 4, Sick Leave. If the employee has exhausted their entitlement to sick leave, paid family leave will not be available.

(iii)
The implementation of this clause shall not act to decrease conditions of employment in relation to family leave previously enjoyed by an employee prior to the making of this award.

4.  Sick Leave

(i)
This clause only applies to full-time and part-time employees.

(ii)
An employee who, subject to subclause (iii) of this clause, is unable to attend for duty during his/her ordinary working hours by reason of personal illness or personal incapacity not due to his/her own serious and wilful misconduct, shall be entitled to be paid at ordinary-time rates of pay for the time of such non-attendance, subject to the following:

(a)
An employee shall not be entitled to paid leave of absence for any period in respect of which he/she is entitled to workers' compensation.

(b)
A full-time employee shall not be entitled, during his/her first year of continued employment with an employer, to sick pay for more than 53.2 hours and, during the second and subsequent years of continued employment with an employer, to sick pay of more than 76 hours. Part-time employees have a pro rata entitlement to sick leave based on the number of hours worked in the week.

Any period of paid sick leave allowed by the employer to an employee in any year of continued employment shall be deducted from the period of sick leave which may be allowed or may be carried forward under this award in, or in respect of, such year.

(c)
The rights under this clause shall accumulate from year to year so long as employment continues with the employer, whether under this or any other award, so that any part of the entitlement prescribed in paragraph (b) of this subclause which has not been allowed in any year may be claimed by the employee and shall be allowed by the employer, subject to the conditions prescribed by this clause, in a subsequent year of such continued employment. Provided that in any year an employee shall not be entitled to take more than 380 hours accumulated sick leave.

(iii)
The payment for any absence on sick leave in accordance with this clause during the first three months of employment of an employee may be withheld by the employer until the employee completes such three months of employment, at which time the payments shall be made.

(iv)
The granting of sick leave shall be subject to the following conditions and limitations:

(a)
The employee shall, within 24 hours of the commencement of such absence, inform the employer of his/her inability to attend for duty and, as far as possible, state the nature of the illness or injury and the estimated duration of the absence.

(b)
The employee shall furnish to the employer such evidence as the employer reasonably may desire that he/she was unable, by reason of such illness or injury, to attend for duty on the day or days for which sick leave is claimed.

(c)
For the purposes of this clause as it relates to part-time employees, "day" shall mean the number of hours the employee would have worked on the day on which he/she was absent, had he/she not been sick.

(v)
For the purpose of this clause, continuous service shall be deemed not to have been broken by:

(a)
any absence from work on leave granted by the employer; or

(b)
any absence from work by reason of personal illness, injury or other reasonable cause, proof whereof shall, in each case, be upon the employee.

(vi)
Service before the date of coming into force of this clause shall be counted as service for the purpose of qualifying thereunder.

(vii)
For the purpose of this clause, the word "year" shall mean a period of 12 months commencing on the day on which the employment commenced.

(viii)
For the purpose of sick leave accumulated for years prior to June 1988 (1984 for general shops), the term "day" shall mean a period of eight hours or pro rata for part-time employees.

(ix)
Employees employed at 4 September 1995 with more than one year's service will be granted an additional two days to their accumulated sick leave.

5.  Grievance and Disputes Settling Procedures

The procedure for the resolution of grievances and industrial disputation concerning matters arising under this award shall be in accordance with the following procedural steps:

(i)
Procedure relating to grievances of individual employees:

(a)
The employee is required to notify the employer (in writing or otherwise) as to the substance of the grievance, request a meeting with the employer for bilateral discussions and state the remedy sought.

(b)
The grievance must initially be dealt with as close to its source as possible, with graduated steps for further discussion and resolution at higher levels of authority.

(c)
Reasonable time limits must be allowed for discussion at each level of authority.

(d)
At the conclusion of the discussions, the employer must provide a response to the employee's grievance, if the matter has not been resolved, including reasons for not implementing any proposed remedy.

(e)
While a procedure is being followed, normal work must continue. 

(f)
The employee may be represented by a nominated representative for the purpose of each procedure.

(ii)
Procedure relating to disputes, etc., between employers and their employees:

(a)
A question, dispute or difficulty must initially be dealt with as close to its source as possible, with graduated steps for further discussion and resolution at higher levels of authority.

(b)
Where it has not been possible for an employer to resolve the question, dispute or difficulty in the ordinary course of events at the place of employment, the employer is required to notify the employee (in writing or otherwise) as to the substance of the grievance, and require the employee to attend a meeting to discuss the grievance. The employee may bring another member of staff or a representative of the relevant union to this meeting as a witness.

(c)
Reasonable time limits must be allowed for discussion at each level of authority.

(d)
While a procedure is being followed, normal work must continue. 

(e)
The employer may be represented by an employer representative and the employees may be represented by a nominated representative for the purpose of each procedure.

6.  Area, Incidence and Duration

This award shall apply to all classifications contained in the parent award and provided for within the jurisdiction of the Retail Employees (State) Conciliation Committee who are employed by a Catholic employer as defined in clause 2, Definitions.

This award shall take effect on and from 28 September 1995 and shall remain in force for a period of 12 months.

Retail Employees (State) Conciliation Committee

Industries and Callings1

Section I

All persons employed in or in connection with a shop2 and/or automatic vending device3 including (but without limiting the generality of the foregoing) sales assistants, self-service employees, demonstrators, ticket writers, checkout operators, grocery ordermen, reserve stock hands, display hands, window dressers, persons engaged in the hiring of goods in a shop, office assistants, telephone attendants, delivery clerks, persons employed on machines designed to perform or assist in performing any clerical work whatsoever, and cashiers employed solely as cashiers and/or on other clerical duties, in the State, excluding the County of Yancowinna;

excepting -

Van salesmen;

Storemen and packers;

Employees, other than sales assistants, in restaurants, tea shops and cafeterias;

Persons employed selling motor oils, accessories and petrol at or in motor garages and parking and/or service stations or petrol from petrol pumps;

Drivers of trolleys, drays, carts, motor and other power-propelled vehicles, loaders, brakesmen, extra hands, grooms, stablemen and yardmen;

Cleaners;

Employees, other than sales assistants, in or in connection with hospitals, mental hospitals, public charitable institutions or ambulance work;

Butchers, persons engaged in the sale of uncooked meat by retail, carters and other persons delivering such meat, and cashiers in butchers' shops;

and excepting persons employed by -

Sydney Electricity;

The Australian Gas Light Company;

The Council of the City of Newcastle;

Newcastle Gas Company Limited;

and excepting also employees within the jurisdiction of the following Conciliation Committees -

Commercial Travellers (State);

County Councils (Electricity Undertakings) Employees;

Models and Mannequins (State);

Motor Vehicle Salesmen (State);

Northern Rivers County Council;

Pharmacists (State);

Salesmen, Outdoor (State);

Shortland County Council.

NOTE: 1 In establishing this Committee on 23 March 1977 the Commission (Macken J., Matter 109 of 1977) stated:

Section I of the committee shall convene and sit as a separate section when matters are raised which fall solely within the constitution of Section I.

Section II of the committee shall convene and sit as a separate section when matters are raised which fall solely within the constitution of Section II.

Both Sections of the committee will sit together when a matter extends beyond the constitutions of either one of the sections of the committee.

2 "Shop" in this constitution shall have the same meaning as "shop" as defined in section 78 of the Factories, Shops and Industries Act 1962, or in any Act amending or replacing that Act.

3 "Automatic vending device" in this constitution means any automatic machine or mechanical contrivance in which goods are offered or exposed for sale by retail.

Section II

Shop1 assistants, cashiers, office assistants and workers employed in or in connection with automatic vending devices2, confectioners, soft drinks, fountain drinks, milk drinks, sundae, fruit and vegetable shops, including persons engaged in the reception, sale or delivery of goods in such shops, and including also employees engaged in the preparing or serving of light refreshments3 in such shops in the State, excluding the County of Yancowinna;

excepting -

Storemen and packers, carters and cleaners;

Employees within the jurisdiction of the Cement Workers, &c. (State) Conciliation Committee.

NOTE:  1 "Shop" in this constitution means place, building or any part thereof, stall, tent, vehicle, boat or pack in which goods are sold or offered or exposed for sale by retail.

2 "Automatic vending device" in this constitution means any automatic machine or mechanical contrivance in which goods are offered or exposed for sale by retail.

3 "Light Refreshment" in this constitution means a beverage, hot or cold, served with biscuits, cakes, pastry, sandwiches, meat pie or the like.

L. C. GLYNN  J.
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