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1.  Title

This Contract Determination is to be known as the TNT Domestic and International Express Ancillary Contract Determination.

2.  Parties

This Contract Determination is binding on:

(a)
TNT Australia Pty Limited;

(b)
the Transport Workers Union of Australia, New South Wales Branch; 

(c)
all Carriers engaged by TNT in New South Wales (except Wollongong and Newcastle) at the date this Determination becomes operative who perform the Services in TNT's Domestic and International Express Business and who are (or who become) bound by Deeds on similar terms to this Contract Determination; 

(d)
all Approved Purchasers who provide Services to TNT in New South Wales (except Wollongong and Newcastle) who perform the Services in TNT's Domestic and International Express Business; and

(e)
any successor, assignee or transmittee of the whole or that part of the business of TNT which covers the work performed for TNT by the Carriers.

3.  Term

This Contract Determination shall take effect on and from 26 June 2000 and shall remain in force for a period of 3 years.

4.  Definitions

In this Contract Determination, unless the context requires otherwise:

"Act" means the Industrial Relations Act 1996;

"Alternate Work" has the meaning ascribed to it in clause 9.2(b) of this Determination;

"Approved Purchaser" means a Purchaser who is approved by TNT to provide services under similar terms and conditions as the existing Carrier.  TNT's approval of a Purchaser must not be unreasonably withheld.  However, approval will not be given (and must not be taken to have been given) unless:

(a)
the Purchaser is (and its employee(s) are) appropriate to provide the service to TNT including (but not limited to):

(i)
being physically fit to provide the Services (and passing a medical if required);

(ii)
being otherwise presentable and showing an appropriate attitude to customer service;

(iii)
accepting and following TNT ideals and policies; and

(iv)
demonstrating an appropriate attitude to customer service;

(b)
the Purchaser has signed a deed in favour of TNT on terms relevantly identical to the deed between TNT and the existing Carrier;

(c)
the Purchaser confirms in writing to TNT that the Purchaser understands that the Purchaser is not guaranteed a minimum period of work.  However, any termination of the Purchaser's engagement (for example due to redundancy or for conduct or performance reasons) will otherwise take account of any contractual obligations between TNT and the Purchaser;

(d)
the Purchaser's Employees have also signed a deed on terms relevantly identical to the deed between TNT and the existing Carrier; 

(e)
the Purchaser and the Purchaser's Employees have obtained a solicitor's certificate confirming that the terms of the deed have been explained to them; and

(f)
the Purchaser is incorporated.

"Carrier" means the contractor drivers engaged by TNT to provide the Services to TNT who are covered by clause 2(c) or 2(d) of this Determination;

"Claims" means any action, proceeding, account, claim, demand, cost or expense whatever, however arising and whether present or future, and regardless of whether fixed or unascertained;

"Determination" means this contract determination, ie the TNT Domestic and International Express Ancillary Contract Determination;

"Employees" means those employees of the Carriers who are employed by the Carriers to perform work in accordance with the Carriers' contracts with TNT (but excluding temporary or relief employees);

"Market Value" of a Vehicle has the meaning set out in clause 7.4 of this Determination;

"Maximum Additional Amount" means the maximum additional amount in excess of the Market Value agreed between the Parties and handed up confidentially to the Industrial Relations Commission of New South Wales during the proceedings for the making of this Determination (indexed annually in accordance with the Sydney CPI - All Groups Index);

"Other Industrial Instrument" means a contract determination or contract agreement in force between TNT and the TWU and which applies to the Carrier or Purchaser as the case may be at the relevant time;

"Parties" means TNT, the TWU and the Carriers;

"Primary Employee" where a Carrier is incorporated, a partnership, trust or joint venture, means the Employee of a Carrier who is a director, shareholder, partner or trustee of the Carrier, or where more than one Employee or no Employee is a director, shareholder, partner or trustee of the Carrier, the Employee who performs the primary functions in provision of the Services in accordance with the Carrier's contract with TNT;

"Purchaser" means a proposed purchaser of a Carrier's Vehicle who is introduced to TNT by the Carrier;

"Services" means the Services provided by the Carriers to TNT in its Domestic and International Express Business in New South Wales (except from Wollongong and Newcastle) including delivery, collection and related courier services;

"TNT" means TNT Australia Pty Limited;

"TWU" means the Transport Workers Union of Australia, New South Wales Branch;

"Vehicle" means each of the vehicles owned or operated (or owned and operated) by the Carriers in the performance of the Services.

5.  Background

(a)
The Carriers provide services to TNT relating to business operated by TNT.

(b)
Historically, TNT has not imposed a fee or premium on Carriers in consideration for TNT agreeing to utilise the services of the Carriers.

(c)
TNT has had a policy of not permitting a Carrier to sell the Carrier's Vehicle for any amount above the Market Value of the Vehicle in circumstances where TNT agreed to utilise the services of the purchaser of the Carrier's Vehicle.

(d)
At all times, TNT claimed the right to refuse to allow the purchaser of a Carrier's Vehicle to provide services to TNT.

(e)
Although TNT's policy was not to permit the Carriers to sell their Vehicles for any amount exceeding the market values of their vehicles, (that additional amount often referred to as a "premium" or "goodwill"), some Carriers in fact did so.  Therefore some (but not all) existing Carriers have paid an additional amount to outgoing Carriers in excess of the market value of the Vehicles purchased by them and notwithstanding that TNT made no promises to the incoming Carrier that TNT would utilise the incoming Carrier's services for any minimum period.

(f)
Historically, the Carriers have not been entitled to any additional payment upon termination of their contracts with TNT, other than payment for the services provided by them up to the lawful date of termination of their contracts with TNT and, where relevant, a "redundancy" payment.

(g)
Each of the current Carriers has entered, or has agreed to enter into a deed of release to resolves all issues between TNT and the Carriers in relation to:

(i)
any additional amount in excess of the Market Value able to be obtained by the Carriers on sale of their Vehicles; 

(ii)
the amount of any payment to be made by TNT on termination by TNT of the contract between TNT and a Carrier (for reasons other than the conduct or performance of the Carrier and/or its employees); and

(iii)
related matters.

(h)
The TWU and TNT have also entered into a Deed concerning the arrangements which have been implemented to address the issues referred to in (g) above.

(i)
The making of this Determination is a condition precedent to the implementation of the arrangements between TNT, the TWU and the Carriers.  This Determination is complementary to the Deeds entered between the parties concerning the arrangements.

6.  General

In this Determination, unless the context requires otherwise:

(a)
headings are for convenience only;

(b)
references to any legislation include any variation, modification, re-enactment or replacement of that legislation;

(c)
the singular includes the plural and vice versa;

(d)
a reference to a person (including the term Carrier or Contractor Driver) includes a corporation, trust and each person in any partnership or joint venture;

(e)
a reference to any Party to this Deed includes that Party's executors, administrators, successors, substitutes and permitted assigns;

(f)
where an expression is defined, another part of speech or grammatical form of that expression has a corresponding meaning;

7.  Termination of Contract By Driver and Sale of Vehicle

7.1
Sale of Vehicle - Where a Carrier wishes to terminate the contract between TNT and the Carrier, TNT may in its discretion, exercise one of the following options.  TNT may:

(a)
elect to exercise any of the options in clause 8.2(a) and (b); or

(b)
permit the Carrier to sell the Carrier's Vehicle to an Approved Purchaser subject to the Carrier (and Approved Purchaser) otherwise complying with the obligations placed on them in this Determination and under deeds entered into between the parties.  The sale price must not exceed the Market Value of the Vehicle plus the Maximum Additional Amount.

7.2
Conditions precedent to sale of Vehicle to a Purchaser - A Purchaser must be an Approved Purchaser.  TNT will not, and is not required to, approve a Purchaser unless TNT has elected not to exercise any of the options set out in clause 7.1(a) and the Purchaser meets other relevant criteria for approval by TNT.

7.3
Exercise of Option - If TNT elects to exercise an option under clause 7.1(a), it must do so within 10 business days of receiving notification in writing from a Carrier that the Carrier wishes to terminate the contract between TNT and the Carrier (unless the Carrier agrees to extend the period for notification by TNT).

7.4
Assessing the Market Value of the Vehicle - If the Carrier and TNT do not agree upon the market value of the Vehicle, the market value of the Vehicle will be assessed by 3 assessors and will be taken to be the average of those 3 assessments.  The Carrier will select an assessor.  TNT will select another assessor.  The third assessor is to be selected by the Carrier and TNT jointly.  Each assessor will assess in his or her view, the price which a dealer would reasonably obtain if a dealer were to sell the Vehicle in the market.

8.  Limitations and Obligations on Carrier and Employees in Relation to the Sale of a Vehicle to an Approved Purchaser

8.1
Maximum Amount Above Market Value - The Carrier will not sell the Vehicle to an Approved Purchaser for any amount exceeding the Market Value plus the Maximum Additional Amount.  If TNT exercises any of the options set out in clause 7.1(a), the Carrier will not introduce a Purchaser to TNT or seek to obtain a payment for doing so.

8.2
Conditions of Sale of Vehicle - The Carrier will, prior to selling the Vehicle, give TNT the first option of electing:

(a)
to purchase the Vehicle by paying the Carrier an amount equal to the Market Value plus the Maximum Additional Amount in which case TNT may engage:

(i)
courier(s) under the terms and conditions of the Transport Workers' Union of Australia, New South Wales Branch and TNT Domestic and International Express a business division of TNT Australia Pty Limited - Local Courier Agreement (No. 11 of 1996) (or any succeeding instrument); 

(ii)
another carrier under the terms and conditions of the Transport Workers' Union of Australia, New South Wales Branch on behalf of Contract Carriers Sydney and TNT Australia Pty Limited Agreement (No. 12 of 1996) (or any succeeding instrument).  However the carrier so engaged would not have the benefit of the Determination; 

(iii)
an employee of its choice; or

(iv)
choose not to engage or employ any person at all.

(b)
to pay the Carrier an amount equal to the Maximum Additional Amount in which case the Carrier must not introduce a Purchaser to TNT or seek to obtain a payment for doing so and also in which case TNT may engage:

(i)
courier(s) under the terms and conditions of the Transport Workers' Union of Australia, New South Wales Branch and TNT Domestic and International Express a business division of TNT Australia Pty Limited - Local Courier Agreement (No. 11 of 1996) (or any succeeding instrument); 

(ii)
another carrier under the terms and conditions of the Transport Workers' Union of Australia, New South Wales Branch on behalf of Contract Carriers Sydney and TNT Australia Pty Limited Agreement (No. 12 of 1996) (or any succeeding instrument).  However, the carrier so engaged would not have the benefit of the Determination; 

(iii)
an employee of its choice; or

(iv)
choose not to engage or employ any person at all.

8.3
Other Requirements before Selling to an Approved Purchaser - If TNT does not elect to exercise any of the options referred to in clause 7.1(a), the Carrier may sell the Vehicle to an Approved Purchaser but only if:

(a)
TNT is first fully informed of the proposed sale (including the sale price and the proposed Market Value of the Vehicle); and

(b)
the relevant criteria for the Purchaser to become an Approved Purchaser are met and TNT has given the Carrier written approval for the Purchaser to provide the Services to TNT.  Approval must not be unreasonably withheld.

If TNT does not elect to exercise its option under clause 7.1(a), and the Carrier does not sell the Vehicle to an Approved Purchaser, TNT is not required to pay the Carrier any amount at all or to permit an unapproved Purchaser of the Carrier's Vehicle to provide Services to TNT.

9.  Termination of Contract By TNT

9.1
When Payment is Required to be Made - If TNT terminates its contract with a Carrier because TNT no longer wishes the Carrier to provide TNT with the Services, and provided that the contract is not terminated by TNT by reason of the conduct or performance of the Carrier and/or the Carrier's Employees, TNT will, subject to clause 9.2, pay the Carrier an amount calculated in the following manner: 

(a)
determine the number of weeks to be used for the calculation by multiplying the Carrier's continuous years of provision of services (including a fractional part of a year) by 3 and add a further 3 weeks;

(b)
if the number calculated in (a) exceeds 52, reduce it to 52;

(c)
multiply the number calculated in (a) and (b) above by $850 or such other amount as is agreed in writing from time to time between TNT and the TWU; and

(d)
the total amount calculated in accordance with the above must not exceed $50,000 (except where a Driver is entitled to an additional $500 per year of service in respect of Services in excess of 16.33 years).  Where the total amount is less than $23,750, TNT will pay the Driver $23,750.

The above amount is inclusive of payment in lieu of notice.

9.2
Payment Not Required if Certain Alternate Work is Made Available -

(a)
TNT is not required to make any payment under clause 9.1 if TNT procures Alternate Work for the Carrier in accordance with clause 9.2(b)(i) or (ii) or the Primary Employee of the Carrier in accordance with clause 9.2(b)(iii).

(b)
Alternate Work means:

(i)
work as a contractor with TNT or a TNT related company made available on terms which include an undertaking that if the engagement of the Carrier is subsequently terminated in circumstances equivalent to those set out in clause 9.1:

(A)
the Carrier will receive a payment calculated in the same manner as referred to in clause 9.1 above; and

(B)
the period for which the Carrier provided the Services to TNT is taken into account for the purpose of calculating any payment to the Carrier; or

(ii)
work as a contractor, with any successor, assignee or transmittee of the business or part of the business of TNT which includes the part of the business for which the Carrier provides the Services, provided that the successor, assignee or transmittee agrees that the period of the provision of the Services will be regarded as a period of provision of services to the successor, assignee or transmittee and that if the engagement of the Carrier is subsequently terminated in circumstances equivalent to those set out in clause 9.1:

(A)
the Carrier will receive a payment calculated in the same manner as that set out in clause 9.1 above; and

(B)
the period during which the Carrier provided the Services to TNT is taken into account for the purpose of calculating any payment to the Carrier;

(iii)
work as an employee in any part of the business of TNT (other than the "yard" at which the Carrier is located at the time unless the Carrier agrees to alternative work as an employee at that location), or work as an employee with any other related company of TNT.  However, the years of service during which the Carrier provided the Services to TNT must be taken into account for the purposes of calculating any payment to the Primary Employee if the employment of the Primary Employee is subsequently terminated on grounds of redundancy;

(c)
provided that the Alternate Work must:

(i)
provide the Carrier or Primary Employee (as the case may be) with an hourly rate which is reasonably comparable with the Carrier's existing hourly rate or hourly labour rate, as appropriate; and

(ii)
involve the performance of reasonably comparable duties from a location within a reasonable geographical proximity of the Carrier's current residence or the current location from which the TNT Carrier works; and

(iii)
provide a minimum of 38 hours work per week;  

(d)
if there is any dispute as to whether or not any subsequent work is Alternate Work, the matter will be dealt with under a dispute procedure set out in the current registered contract agreement or contract determination between the TNT and TWU which covers the Carrier(s).  If there is no such dispute procedure, and the Parties are unable to resolve the dispute, the matter will be referred to the Industrial Relations Commission of New South Wales for determination.  The Carrier(s) will not participate in industrial action in relation to the matter while it is being resolved.

9.3
Notwithstanding clause 9.2, TNT may, in its discretion, elect to make a payment in accordance with clause 9.1 to a Carrier or Primary Employee even though work which is within the definition of Alternate Work is provided to the Carrier or Primary Employee.  If TNT does so, any years of service to which the payment relates will not be taken into account for the purpose of determining any subsequent redundancy payment or other payment of the same or similar nature to the payment referred to in clause 9.1.

9.4
Notification of Termination by TNT - If TNT genuinely intends terminating the engagement of one or more Carriers in the manner envisaged by clause 9.1:

(a)
it must notify all Carriers of its intention by distributing a memorandum in accordance with usual practice or notify in writing the Carriers under consideration for termination of engagement;

(b)
if TNT does not proceed to implement the process of termination within 30 days thereafter the notification will lapse except if TNT is conducting consultation with the Carrier(s) or their representatives in relation to implementing the process;

(c)
the time periods referred to in relation to the notification may be extended by mutual agreement without the notification lapsing.

(d)
any further notification within 3 months of the lapse of the first notification cannot take precedence over a notification by the Carrier in accordance with clause 9.5 (except with the Carrier's consent).

9.5
Notification of Termination by the Carrier - If the Carrier genuinely intends terminating the engagement, it must notify the General Manager New South Wales of TNT in writing.  TNT may elect to exercise an option in accordance with clause 7 of this Deed.  Where TNT does not exercise any of the options contemplated in clause 7.1(a):

(a)
the Carrier must nominate and present to TNT a genuine Purchaser for consideration by TNT.  The Carrier must do so within 21 calendar days after TNT elects not to exercise or fails to exercise the option in clause 7.

(b)
if the Carrier does not nominate and present a genuine Purchaser, the notification under this clause will lapse.  Similarly if TNT does not approve a Purchaser (such approval not to be unreasonably withheld) and the Carrier does not nominate and present a further genuine Purchaser within 10 business days thereafter, the notification under this clause will lapse.

(c)
the time periods referred to in relation to the notification may be extended by mutual agreement without the notification lapsing.

(d)
any further notification in the 3 month period from the lapse of the earlier notification cannot take precedence over a notification by TNT in accordance with clause 9.4 (except with TNT's consent).

9.6
Notification Must be Genuine etc. - Any notification of termination of the engagement by the Carrier or TNT must be genuine and must set out the estimated date of termination of the engagement.

9.7
Precedence of Notification - Subject to clauses 9.4 to 9.7, the first notification in time will take precedence in determining whether clauses 7 and 8 or clause 9 of this Deed is to apply to the termination of an engagement to which this deed relates.

9.8
Dispute About Notifications - If there is any dispute about whether or not a notification is genuine, the matter will be dealt with under a dispute procedure set out in the current registered contract agreement or contract determination between TNT and the TWU which covers the Carrier(s).  If there is no such dispute procedure, and the parties are unable to resolve the dispute, the matter will be referred to the Industrial Relations Commission of New South Wales for determination.  The Carrier(s) will not participate in industrial action while the matter is being resolved.

10.  Obligations of Carrier and Employees Upon Termination of the Contract 

Upon termination of a Carrier’s contract for any reason, TNT is not required to make any payment whatsoever to the Carrier (or any Employee) in respect of or relating to or referable to any additional amount, paid by the Carrier to any person to obtain work for the Carrier with TNT, or which the Carrier asserts might otherwise have been obtained by that Carrier on sale of the Vehicle or otherwise; and

TNT is not required to make any other payment to the Carrier or any Employee other than amounts payable in accordance with the contract between TNT and the Carrier, this Determination and the deeds entered into between the relevant parties and any Other Industrial Instrument.

11.  Acknowledgments and Undertakings By the TWU

11.1
Representation by the TWU - The TWU has represented the Carriers in negotiations with TNT and it has assisted the Carriers generally during the negotiation of the new arrangements.  In addition, the Carriers have also held their own discussions with TNT.

11.2
No industrial Action etc - The TWU will take no form of industrial action in relation to, and will not encourage, incite or advise any Carrier to take any form of industrial action against TNT in relation to:

(a)
any payment or amount relating to any additional amount above the Market Value of the Vehicle for the sale, potential sale (or loss of potential sale) of a Vehicle;

(b)
the amount of any payment on termination of a Carrier

providing that TNT complies with the terms of its contract with the relevant Carriers, this Determination and the deeds entered into between the relevant parties and any Other Industrial Instrument.

11.3
No Extra Claims - The TWU and the Carriers must not make any extra claims in relation to the amounts payable by TNT under this Determination in relation to the termination of a Carrier, or the calculation of any additional amount able to be obtained by a Carrier in accordance with this Determination and the relevant deeds entered into between the various parties.  However, this undertaking does not prevent the TWU from making a claim in relation to the quantum of "redundancy" payments generally, where such a claim extends to the industry or to all (or most) parts of TNT's business.

12.  Relation to Other Contract Determination

This Determination prevails over any general contract determination applicable to other Contract Carriers (whether made before or after this Determination) in relation to the subject matter of this Determination.

P. J. CONNOR, Commissioner.

____________________

Printed by the authority of the Industrial Registrar.
